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Convention between the United States of America and the 
Republic of Chile Vt revive the Convention oj^ August 7, 
1892, to adjust amicably the claims of citizens of either 
conntry ayaiiist the other. Signed at Washington^ May 
24, 1897. R'ltiiication with amendment advised by the 
Senate, Februa>*y 28, 1899. Ratified by the President^ 
March 1, 1899. Ratified by the President of Chile. 
Ratifications exchanged, March 12, 1900. Proclaimed , 
March 12,1900. 

The Convention between the United States of America 
and the Republic of Chile, signed August 7, 1892, having 
expired, and the Conimission thereunder established to ad- 
just amicably the claims made by the citizens of either 
country against the Government of the other having failed, 
through limitation, to conclude its task, leaving certain 
claims duly presented to the said Commission unadjudicated, 
the Government of the United States of America and the 
Government of the Republic of Chile, desiring to remove 
every cause of difference in the friendly relations that happily 
exist between the two Nations, have agreed to revive the 
said Convention of August 7, 1892, and for that purpose 
have named as their Plenipotentiaries, to wit : 

The President of the United States of America, the Honor- 
able John Sherman, Secretary of State of the United States ; 
and 

The President of the Republic of Chile, Sefior Don 
Domingo Gana, Envoy Extraordinary and Minister Plenipo- 
tentiary of (^^hile in the United States of America: 

Who have agreed upon the articles following : 

Article I. 

The High Contracting Parties agree to revive the Conven- 
tion of August 7, 1892, between the United States of Amer- 
ica and the Republic of Chile, and that the Commission 



thoreuiider ertMitod Hh:ill ht* allowtnl for the tniUHHctiou of its 
busiiu*HH a periixl of ftMir uioiithH. to ho reckoned from the 
(lay of its first iix^etiii}^ f4»r InisiiiesK, mid eoiiformiu^, in othcT 
reHperts, with the provisions of the second paraf^riiph of 
Article VrFF of the sai*! (\)nventi<»n. Nevertheh»ss, if the 
period of four months before stipulated shall prove insuffi- 
cient f<irtht» settl(*mtMit of the <*laims, the C-ommissiouers are 
authorized to extendi, at their tliscretion, such periml to one 
or two months more. 

It is expressly stipulat«*d that this article shall in no wise 
extend or change the period d«*si^nated hy the first para- 
graph of Artich* VIII of the said Convention for the prt»s«*n- 
tation of the claims ; so that tht* new Commission shall Ih* 
limited to con.sidf*ring the chiims duly pn^sented to the 
former CommiKsion in confoimitv with the t«'ruis of theCon- 
ventioii and with tht* Ituh^s that governe^I its lalnirs, except- 
ing claim No. 7, of the North and South Americiiu Construc- 
tion Company, which was suh.si*quently withdrawn, a direct 
an<l final settlenifiit tii«*rtM>f having het*ii arriv«*d at l>y the 
intereste<l parties. 

AU1I< LK II. 

The present Coiiv«*iition shall in* ratifitMl hy the IV«*sideiit 
of the CnittMl Stat<*s of .Vnierica, hy and with the advict* and 
constMit of the S«*nate theri»of- and hv the Prt^Hident of the 
Hepuhlic of Chile, with the approbation of the National 
('Ongress th<*reof, and the ratifications shall he exchanged at 
WiiAliingtoii, at as early a day as poshihh*. 

In t«*stimouy whereof wi* ha\e .nigiMMl th«* pr«-?*t*nt (Con- 
vention in tht* Knglish and Spanish laiiguag«*n, in dupli(*at<\ 
affixing thereto our respectnt* ^^'als, the Plt*nipot«*ntiar\ of 
Chile declaring that he ?»ignH ihf >.im«' '* '/'/ t* ft t* nt/'ui." 

Done at the citv of \VaHhin<^toii. tli** 2llli d.iv of Mav in 
the year of Our Lor»l fii;lii«»iMi Imn lit*. I and nin»»l\ -h#»v»»h. 

.loHN sHKKM.XN. i. «. 
DnMlNlJO iiANA. ii.. > 



(\mvention between the Unitett Stateit of Aviericd and the 
lit'puhlic of Chi I Cy for the i>ettleinent of certain claims of 
the citizens of either country against the other. Signed 
at Santiago August 7, 1892. liatif cation advised hy 
the Senate December 8, 1892. Iiatiiied hy the President 
of the United States Dccemher Ifi, 1892. I iatiji cations 
exchanged January 26, 1893. Proclaimed January 28, 
1893. 

The Uuitod States of America ftiid the Republic of Chile, 
animated by the de.sire to settle aud adjust amicably the 
claims made by the citizens of either country against the 
government of the other, growing out of acts committed by 
the civil or military authorities of either country, have 
agreed to, make arrangements for that purpose, by means of 
a Convention, and have named as their Plenipotentiaries to 
confer aud agree thereupon as follows: 

The President of the United States of America, Patrick 
Elgan, Envoy Extraordinary and Minister Plenipotentiary of 
the Tnited States at Santiago, and the President of the Re- 
public of Chile, Isidoro Ernizuriz, Minister of Foreign Re- 
lations of Chile ; 

.Who, after having communicated to each other their re- 
spective full powers, found in good and true form, have 
agreed upon the following articles : 

AUTICLE T. 

All claims on the part of corporations, companies, or 
private individuals, citizens of the United States, upon the 
Government of Chile, arising out of acts committed against 
the persons or property of citizens of the United States not in 
the service of the enemies of Chile, or voluntarily giving aid 
and comfort to the same, by the civil or military authorities 



of Chile ; uiul on the other hand, all claiiHH on the part of 
corporations, irompanieH, or private indiviilualn, oitizenH of 
Chile, upon the (tovernment of the Unitinl States, ariHin^ 
out of actM connuitted af^ainnt the perKouH or property of 
citizens of Chile, not in the service of the enemieH of the 
ruited States, or voluntarily giving aid and comfort to the 
same, l>v tiie civil or military authorities of the Government 
of the Uniteil States, shall he referre<l to the Commissioners, 
one of wlnmi shall be named l>v the Presid««ut of the TnittHl 
States, aiul one hy the Pret'idiMit of the Hepublic of Chile, 
and the third to be selecte*! by mutual accord between th*' 
President of the Cnited States and the President of Chile. 
In case the President of the Cnited States an<l the President 
of Chile shall not agret* within three months from the ex- 
change of the ratifications of this (-onventiou to nominate 
such third Commissioner then said nomination of said third 
Commissioner shall Im* made bv the President of the Swiss 
("onfeileratioD. 

ArrrhLK II. 

The said Con)mi«»si<»n, thus ronstituttnl, shall be compe- 
tent and obliged to examint* and deride upon all claims of 
the aforesai<l character prestMite*! to them by the citizens of 
either countrv. 

AitncLK III. 

In case of the death, prolonged absence or incapacity to 
serve of one of the said (^>mmissioners, or in tht* evt*nt of 
one (Commissioner omitting. <»r declining, or ceasing to net 
as such, then the President of the Cnited States, or tin* 
President of the Republic of Chile, or the President t»f the 
Swiss (Confederation, as the <*aHe may be. shall forthwith 
pnM'etnl to till the vacancy so n<'casioned by naming another 
Ciunmissioner within three months from th«' oiH*!irr# iir«» of 
the vacancy. 



Article IV. 

The CommiHsioDerH uamed us bereiubefore provided sball 
meet in the city of Washington at the earliest convenient 
time within six months after the exchange of ratifications of 
this convention, and shall, as their first act in so meeting, 
make and subscribe a solemn declaration that thej will im- 
partially and carefully examine and decide, to the best of 
their judgment and according to public law, justice, and 
equity, without fear, favor, or affection, all claims within the 
description and true meaning of Articles I and II, which 
shall be laid before them on the part of the Governments of 
the United States and of Chile, respectively; and such 
declaration shall be entered on the record of their proceed- 
ings; Provided, however, that the concurring judgment of 
any two Commissioners siiall be adequate for every inter- 
mediate decision arising in the execution of their duty and 
for every final award. 

Article V. 

The Commissioners shall, without delay, after the organi- 
zation of the Commission, proceed to examine and deter- 
mine the claims specified in the preceding articles, and 
notic«» shall be given to the respective Governments of the 
day of their organization and readiness to proceed to the 
transaction of the business of the Commission. They shall 
investigate and decide said claims in such order and in such 
manner as they may think proper, but upon such evidence 
or information only as shall be furnished by or on behalf of 
the respective Governments. They shall be bound to re- 
ceive and consider all written documents or statements 
which may be presented to them by or on behalf of the 
respective Governments in support of, or in answer to, any 
claim, and to hear, if required, one person on each side 
whom it shall be competent for each Government to name 
as its Counsel or Agent to present and support claims on its 



behalf, ou each aucl every separate claim. Elach Govern- 
ment shall furnish at the retfuest of the Coiiiinissi oners, or 
of any two of them, the papers in its possession which may 
be important to the just determination of any of the claims 
laid l)efore the Commission. 

AUTICLE VI. 

The concurring decisions of the (commissioners, or of any 
two of them, shall \h^ conclusivi* and final. Said decisiouM 
shall in every case l)e given u|>on each individual claim, in 
writing, stating, in tht* event of a pecuniary awanl lK»in^ 
made, the amount or etpiivalent value of the same in goUl 
coin of the Tnitefl States ; aiwl in the event of intt*rest lH*in^ 
allowetl on such award, the rate thereof au<l the peri<Ml for 
which it is to l>e compute<l shall Ih^ fixtHl. which |K*ri<Nl shall 
not exten<l lK*vond the clf>se of the ('Ommission ; an<l naitl 
decision shall be signed by the Commissioners ccuicurrin^ 
therein. 

AinirLE VII. 

The High Contrat'ting rarti»*s hereby t»ngage to connitler 
the decision of the Commissioners, or of anv two of tht*m, as 
absolutely tinal and conclusive upon each claim decidtMl upon 
by them, and to give full effect to such decisions without any 
objections, evasions, or delay whatever. 

AirriCLE VI 11. 

Every claim shall l)e pres4»nt<»d to the (%>mmissioners 
within a perifnl of two months rcH*koned from the da\ f>f their 
first meeting for business, after notice to the resp«*ctivt* (tov- 
eruments as prescribed in Article V of this Convention. 
Nevertheless, where reasons for delav shall Im* ••st.'iblishe«l 
to the satisfacti«>n of the (%>mmissi«ms. or t)f anv two of 
them, the period for presenting the claim ma\ !••• «-xt«iided 
by them to any time not exceeding two mouths long«*r. 
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The Commissiouers shall be bouud to examiDe and decide 
upou every claim within six months from the day of their 
first meeting for business as aforesaid ; which period shall 
not be extended except only in case of the proceedings of 
the Commission shall be interrupted by the death, incapac- 
ity, retirement, or cessation of the functions of any one of 
the Commissioners, in which event the period of six months 
herein prescribed shall not be held to include the time during 
which such interruption may actually exist. 

It shall be competent in each case for the said Commis- 
sioners to decide whether any claim has, or has not, been 
duly made, preferred, and laid before them, either wholly, or 
to any and what extent, according to the true intent and 
meaning of this Convention. 

Article IX. 

All sums of money which may be awarded by the Com- 
missioners as aforesaid, shall be paid by the one Government 
to the other, as the case may be, at the capital of the Gov- 
ernment to receive such payment, within six months after 
the <late of the final award, without interest, and without any 
deduction save as specified in Article X. 

AnncLE X. 

The Commissioners shall keep an accurate record and cor- 
rect minutes or notes of all their proceedings, with the dates 
thereof ; and the Governments of the United States and of 
Chile may each appoint and employ a Secretary versed in 
the languages of both countries, and the Commissioners may 
appoint liny other necessary officer or officers to assist them 
in the transaction of the business which may come before 
them. 

Each Government shall pay its own Commissioner, Secre 
tary and Agent or Counsel, and at the same or equivalent 
rates of compensation, as near as may be, for like officers on 
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the one side an on the other. All other expenses, inclading 
the comptMisiitiou of the third ("omiuibHioDor, which latter 
shall hv e(|ual or equivalent to that of the other Conimis- 
sionerH shall l>e tlefraycMl hy the two Governments in equal 
lUoietieK. 

The whole expenses of the ConiniiHsion, inclnding oou- 
tiugent expenses, shall hv defrayed by a ratable deduction 
on the amount of the sums awarded hv the (^ommissiouerH, 
provided always that such deduction shall not exceed the 
rate of tivc per (*(»ntum on tht* sum so awarded. If the wholt* 
expenses shall cxcimmI this rate, then the excess of expeuAe 
shall he defravetl iointlv hv the two (vovernments in <Miual 
moieties. 

AuTirLE XI. 

The Ilij^h Conlnictin^ Parties a^ree to consider the result 
of the proct*edings of the* (*onimission provided for by thin 
Convention as a full, perfect and final settlement of any and 
every claim upon cither (foviTument within the descriptioD 
autl true meaninj^ (»f Articlt»s I and II ; and that every such 
claim. wli«*ther or not the same may have In^en presente<l to 
the notice «»f, made, prefi»rre«l or laid In^fore the said Com- 
mission, shall, fnun autl after the conclusion of the pro4*e<Ml- 
in^s of the said Commission, Im» treatetl and considertMl as 
finally settled, conclud(*il and barrt*il. 

Airriri^ XII. 

The present Convention shall Ih» ratified by th#' Pre>%ident 
of the Ciiiteil States, bv and witli tht* atlvice and con*«ent of 
tin* Senate thereof an<I by tin* I*re.Hid«*iit of the H«public of 
('hile, with the consent and approbation of tht* i'on^'ress of 
the same, and the ratiticatioiiH hIi.iH Im* f\cliaii;^ftl at Wash- 
ington, at as <*arly a «la\ a> m:i\ i»** po*«.Hiblt* \iithin six 
months from the <latf htTfof. 

In testimony uh«'rt»of the renptH-live IMeiiipoteutiaries 
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have Kigoed the preseut CoiiveDtioii, in the Eiiglinh and 
Spanish languages, in duplicate, and hereunto affixed their 
respective seals. 

Done at the city of Santiago the seventh day of August, 
in the year of our Lord one thousand eight hundred and 
ninety-two. 

[SEAL. I PATRICK EAGAN. 

HVjLh.] ISIDOR ERRAZURIZ. 
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FIRST SESSION. 



Washington, D. C, June 15, 1900. 

The CouimissioDer of the Swiss Confederation, J. B. Pioda ; 
the Couimisaioner of the United States of America, William 
G. Oage, and the Commissioner of the Republic of Chile, 
Carlos Morla Vicuiia, appointed under the Convention be- 
tween the United States and the Republic of Chile to adjust 
amicably the claims of citizens of either country against the 
other, signed at Washington, May 24, 1897, and proclaimed 
March 12, 1900, met, pursuant to arrangements, at the ofKce 
of the Secretary of State, in the city of Washington, June 15, 
1900, at eleven o'clock A. M., and having exhibited to each 
other their credentials in their behalf, did, as their first act, 
make and subscribe, respectively, a solemn declaration as 
provided in said Convention. The declarations so made are 
in the words and figures following, to wit : 

Offices of the 
United States and Chilean Claims Commission, 

Washington, June 15, 1900. 

The Commissioners appointed pursuant to the Convention 
between the United States of America and the Republic of 
('liile, signed May 24, 1897, to revive the Convention of 
August 7, 1892, to adjust amicably the claims of citizens of 
either country against the other, that is to say, William G. 
(tag«% a citizen of the State of Michigan, the Commissioner 
named bv the President of the United States : (Carlos Morla 
Vicu£ia, a citizen of the Republic of Chile, the Commissioner 
named by the President of that Republic, and J. B. Pioda, 
a citizen of the Swiss Confederation, the Commissioner 
named by the President of that Confederation, met this day 
in the presence of the Honorable John Hay, Secretary of 
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State of the Tuitetl States, at the Departiueiit of State, in 
the city of WaHhingtou, auil maile aud 8uh8cril>ed the follow- 
\u^ declaration : 

We, the uuderni^iied CoiumiHHionerH, appointed in par- 
Huance of a Convention higned May 24, 1H1>7, l)etweeu the 
United Staten of America and the Republic of Chile, to re- 
vive the Convention of August 7, 1H1)*2, to adjust amicably 
the claims of citizens of either country against the other, do 
severally and solemnly declare that we will impartially hikI 
carefully examine and decide to the l>est of our judguieut 
iind according to public law, justice and etpiity, without fear« 
favor, or aflfection, all claims within the description and true 
meaning of Article 1 of said nt*w (Convention which shall \h* 
laid lM*fore us on the parts of the (tovt*rnments of the irnit4Hl 
States and of ('hile, respectively. 

In witness whereof we have, this tiftft'nth day of June, oti«* 
thousand nint» hundred, made and sul>S4*ril>ed this our solemn 
declaration. 

J. i;. PIODA, 

t\ ilet'iitinn. 

W 1 1, LI AM <S. (S.\<;K. 

C. MOltLA VicrSA. 

I>i:i'Ai:iMKM i»i Si A IK, 
\V\MU.V I ION. ./#/;<<* ITi, llMNK 

I cttrtify that tli«* ahovt* tleclaration was signtvl at the I>e- 
partment of State this fift«H*nth day of Junr. (Mm* thousand 
nine hundred 

In witni»HH wluTeof I havf h**reunto •^«»t ni\ hanil an«l 
caus«Hl the himI «>f till* I>**partm**nt of Stat*- to !»«• at!i\«»d.' 

;sKAL.i .f(>HN HAY. 
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Tlierenpon, after the subscribing of the foregoing solemn 
(leclanition, the Honorable J. B. Pioda was elected President 
of the Commission bj acclamation. 

On motion of the Honorable William G. Gage, the Com- 
missioner of the United States, Mr. J. H. Perry was recog- 
nized as the Agent and Counsel and Mr. John F. Baker as 
the Secretary on the part of the United States. 

On motion of the Honorable Morla Vicuna, the Commis- 
sioner of Chile, Mr. Anibal Cruz was recognized as the Agent 
and Counsel and Mr. Elidoro Infante as the Secretary ad 
interim on the part of Chile. His motion was supplemented 
with the statement that upon the arrival of Mr. Enrique 
Balmaceda the latter should be re(*()gnized as the Secretary. 
The Honorable William G. Gage moved that the Secre- 
taries be instructed to procure offices for the future sessions 
of the C(>mmissi<»n and all the necessary appurtenances, such 
as a safe, stationery, furniture, typ<nvriters, etc. Adopted. 
On motion of the Honorable Morla Vicuna, it was 
''On/eref/ : That the Agents of the United States and 
Chile be instructed to prepare a draft of rules for the guid- 
ance of the deliberations of the Commission, said draft to 
be submitted thereto at its next meeting.'' He suggested 
that the Agents be authorized to obtain from the Depart- 
ment of State the papers necessary to be print«'d. 

Whereupon Mr. Gage ottered the following resolutions, 
which were adopted : 

**/>/v/c'/W .• That the Agents of the High Contracting Parties 
select such of the memorials, exhibits, and proofs as in tiieir 
judgment should be printed for the purposes of the Com- 
mission, and that the Secretaries cause tlie documents so 
selected to be printed." 

''Ordered: That the State Department of the United States 
Government be re<pieste<l to permit the Secretaries of the 
Commission to withdraw from its arciiives tiie documents 
n»ferred to in the preceding ord«*r for the purpose therein 
specified.'* 
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^^ Ordered : That when any paper is printed for the use of 
the Commission, fifty copies thereof shall be set apart and 
kept for ultimate deposit with the State Department of the 
United States Government." 

On motion of Mr. Gage it was ordered to take a recess 
until November 15th, at which time the rules should be 
presented to the Commission and the first business day 
would be fixed for the meeting of the Commission. 

On Mr, Gage's suggestion it was ordered that quarters be 

selected for the Commission not later than October first, from 

which date the rent would be payable. The Commission 

then took a recess until November 15th, at ten o'clock A. M., 

when they wull meet at the offices of the Commission, No. 

1413 G street N.W. 

J. B. PIODA, 

President. 
John F. Baker, 

Enrique Balmaceda, 

Secretai'ies, 
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SECOND SESSION. 



Offices of the 
UsrrED States ash Chilean Claims Commission, 

m 

Washington, D. C, November 15, 1900. 

The Commission met at 10 o'clock A. M., pursuant to the 
recess taken on the lotli of June, 1900. 

Present : The Honorable J. B. Pioda, the Commissioner 
named by the Swiss Confederation, presiding ; the Honor- 
able William G. Gago, Commissioner on the part of the 
United States ; the Honorable C. Morla Vicuna, Commis- 
sioner on the part of the Republic of Chile ; the Honorable 
John H. Perry, Agent on the part of the United States ; the 
Honorable Anibal Cruz, Agent on the part of Chile; Mr. 
John F. Baker, Secretary on the part of the United States, 
and Mr. Enrique Balmaceda, Secretary on the part of Chile. 

The Honorable President delivered a short address con- 
gratulating the members upon the favorable auspices under 
which they had reconvened, and that they had been chosen 
to take part in the proceedings of a commission appointed 
to arbitrate differences between the governments of the two 
friendly Republics, parties to the Convention of May 24, 
1897. 

Ho also expressed the hope and belief that the proceed- 
ings of the Commission would be conducted in the spirit of 
amity and justice, in which the Convention itself was con- 
ceived, and that the result of their deliberations would be 
such that the cause of peaceful arbitration of international 
disputes would l>c promoted and advanced among civilized 
nations. 

The minutes of the previous meeting were read and 
approved. 
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On motion of the Honorable Mr. Vicuna, the thanks of 
the Commission were extended to Mr. Infante for his services 
as Secretary for Cliile since the organization of the Com- 
mission. 

On motion of the Honorable Commissioner for Chile, Mr. 
Enrique Balmaceda was recognized as the Secretary on the 
part of Chile. 

On motion of the Agent for Chile, Mr. Strobel was 
recognized as the Assistant Counsel for Chile. 

On motion of Mr. Perry, it was ordered that a stenographer 
and typewriter be employed at a salary of not more than 
$100 a month. The Secretaries were authorized to make 
the appointment. 

The Agent on the part of the United States presented a 
draft of the rules for the regulation of the Commission. He 
argued that this was a new Commission and not a continua- 
tion of the old Commission. The Agent on the part of 
Chile opposed the adoption of new rules and moved that the 
rules of the last Commission be accepted by the Com- 
mission. He offered the following resolutions: 

" Whereas in the last meeting of the Commission estab- 
lished by the Convention of August 7, 1892, on April 9, 
1894, on motion of the Agent of the United States it was 
agreed that *all cases prt sented to but not finally determined 
by the Commission be remitted to the respective govern- 
ments of the United States and Chile for such disposition as 
they may hereafter agree upon '; and 

" Whereas the Commission adopted said motion in view 
of the facts stated in said motion as follows: * There are 
still pending claims of the citizens of either country against 
the other country in which evid^ence has not been completed 
under the rules of the Commission, and other cases are 
pending in which the United States has completed the testi- 
mony and closed the cases, but in which Chile has not yet 
completed the testimony, and other cases in which both 
countries have closed but not submitted, and other cases 
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which have been closed and submitted, which said cases time 
will uot permit this Commission to hear and consider'; and 

" Whereas the treaty between the United States and Chile 
of May 24, 1897, as a result of the above, states that 'the 
Convention between the United States of America and the 
Republic of Chile, signed August 7, 1892, having expired, 
and the Commission thereunder established to adjust ami- 
cably the claims made by citizens of either country against 
the Government of the other having failed through limita- 
tion to conclude its task, leaving certain claims duly pre- 
sented to said Commission unadjudicated/ both countries 
agreed to revive the said Convention of August 7, 1892; 
and 

" Whereas the said Convention of May 24, 1897, allows 
to the Commission for the transaction of its business a pe- 
riod of four months, authorizing the Commissioners to ex- 
tend such period to one or two months more; and 

** Whereas in the last paragraph of Article 1 of said 
Convention of Mav 24, 1897. it is clearlv stated that *tho 
new Commission shall be limited to considering the claims 
duly presented to the former Commission in conformity 
with the terms of the Convention (of 1892) and with the 
rules that governed its laboi*s . * 

"Therefore, it is declared that the new Commission cre- 
ated by the Convention of May 24, 1897, must be consid- 
ered as a continuation of the Commission created by the 
Convention of August 7, 1892, and that the rules of January 
5, 1894, which governed the labors of the Commission ere- 
ateil by the Convention of August 7, 1892, shall be adopted 
by this C^ommission, with the additional provision that each 
case shall be continued from the stage in the proceedings in 
which it was left by the former Commission, excepting that 
any case whic^ was argued but not decided shall be re- 
argued before the present Commission." 

The C'onimission thereupon went into executive session to 
consider the arguments presented by the Agents. 
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Upon till* r«*HHs**iiihliiig of tilt* CoiutuisHiou, the Ilouornhle 
PreHidiMit KtatiHl that i\ni (^>mllli^^i(>n hail ileciiliMl to adopt 
its own rult's, :iii«I woiiltl therefore proeeeil to the coiiHult^ra- 
tiou of the ruU'yy j»reseiite«l hy the Agent of the Uuiteil 
StateH. 

After eoiiHiderahh' diseuHsion relative to the rules, the 
Honorable PreHident, Mr. IM<Hla, iuovihI that the entire mat- 
ter be ]i|^2ii{i referred to the Agents, with the iuHtruetiou lo 
agree n{)on, if po^^ibl^^ and report a set of rules for the 
gui<Ianc(* of the Coiiunission at its next meeting, having iu 
consideration that the Ctinimission desires to tiuish iIh 
(hities, if poHhibb*, within the four months allowed by the 
Convention, and if not within that titne, then within the one 
to two months nior«* allowtHl bv said Convention, and that 
the elaiiuH are to be taken up in the (Condition in which 
tbev were hjft bv thi' prior Commission. 

Tht*ri'Upon th<* IIon(»iabh* (*ommisf«ion adjourned to tiiet*t 
on Friday, November tht» ^iitt*entlj, at tt-n A. M. 

J. 15. PIODA. 

J<»ns F. Hakkk. 

FMllglK 1V\I.MA« KI»A. 
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THIRD SESSION. 



Offices of the 
United States and Chilean Claims Commission. 

Washington, D. C, November 16, 1900. 

The session was Cjilled to order at 10 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, and the Agents and Secretaries on 
the part of the United States and Chile. 

The minutes of the previous session were read and ap- 
proved. 

On motion of the Commissioner for the United States, it 
was 

'* On/eref/ : That the Secretaries be authorized to audit and 
order the payment of all contingent accounts, such as rent, 
furniture, stationery, printing, safe, repairs of desks, type- 
writer, clerks, translators, messenger, etc." 

The Secretary for the United States informed the Com- 
mission that in accordance with instructions, the Secretaries 
had appointed a stenographer and typewriter for the Com- 
mission at a salary of ^100 a month. 

The Agent for the United States premising that officially 
he must take exception to the ruling of t))e Commission that 
the cases are to be considered as coming before it in the 
same condition in which they were left by the prior Com- 
mission, yet, inasmuch as it had been so ordered, he would 
report that the Agents were agreed upon a set of rules in 
conformity witli the order in question, a draft of which rules 
he tht^ii submitted ; said rules as so reported were, after cer- 
tain amendments by the Commission, adoptetl as follows : 
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Rules of the Commission for the Settlement of Claims under 
the Convention of May 24, 1897, between the United 
States of America and the Bepublic of Chile, 

I. 

The claims covered by the above designated Convention 
shall be entered in a docket provided for the purpose in their 
numerical order as numbered in the docket of the prior Cora- 
mission. 

II. 

All the entries in the prior docket shall be copied into the 
new docket, and the claims shall be deemed to come to this 
Commission in the same condition as they were left by the 
prior Commission. 

III. 

Memorials may be amended at any time before final sub- 
mission upon leave granted by the Commission ; but such 
amendment shall not include a new or dififerent cause of 
action. 

IV. 

If the claim has been preferred through an agent or legal 
representative, his authority so to do must be shown to the 
satisfaction of the Commission in accordance with the laws 
of the country under which he is appointed. 

V. 

The respondent Government in cases already closed by 
the United States shall complete its proofs within seventy- 
five days after the date of the adoption of these Rules. 

The claimant in cases not closed by him shall complete 
his proofs within the same length of time ; and after the 
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claimaut liunouDces that bis proofs are complete, the re- 
spondent Government must complete its testimony within 
seventy-tive (hiys also. The (commission will allow testi- 
mony in rehnttal if necessary. 

VI. 

Testimony may be taken by deposition with or without 
written interrogatories. The party desiring to take it shall 
give at least ten days' notice thereof to the opposing party 
if taken within the United States and thirty-five days* notice 
if taken ontside of the United States, stating particularly 
the place and time of taking the same, the names and resi- 
dences of the witnesses intended to be examined, and the sub- 
ject of the examination. The adverse party may appear and 
cross-examine. After the deposition has been completed 
either party may take the deposition of such otiier witnesses 
in that vicinity, as were discovered after the date of tlie 
notice aforesaid, first giving notice thereof — accompanied by 
the above mentioned particulars — to the local attorney or 
representative of the opposing party, and to the opposing 
part}' also if possible, and the same officer shall take such fur- 
ther testimony. The notice last above referred to shall be given 
as soon as the party taking the deposition or his representa- 
tive learns of the witness and shall be given at least twenty- 
four hours in advance. Eacli witness siiall state whether 
he has any interest direct, indirect or contingent in the claim 
in controvers}*, and if so what, and whether he is connected 
in business with, or anywise related to, the claimant. 

Depositions may be taken by any officer competent so to 
do under the law of the place where taken. He shall first 
swear (or affirm) the witness to tell the truth, the whole 
truth, and nothing but the truth relative to the cause in 
which he is about to testify. lie shall then write the ques- 
tions desired, following each with the answer of the witness 
thereto, giving in every instance the exact words of the 
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latter. If the iittoroey or agent of either party wake anj 
BUggefttioiiK to the witiieHH uiuler examination ii8 to hiH aD- 
8wer, tlie officer Hhall note the Kuggestion in the deposilioD. 
As soon as eoniph*tecI the witness Hhall 8ul)8eril>e his de|>o«i- 
tiou and write his name on the margin of each sheet con- 
taining any part of it. 

The officer shall give the title of the case in the caption 
of the deposition, and note the time and place of taking the 
same, together with the names of the attorneys or agents ap- 
pearing for the several parties. At lln» conclusion of the 
deposition he shall certify (»ver his official signature and 
seal (if he have om*) — furnishing evidence of his official 
character with his certificate that the witnesses were tloly 
sworn I or atKrmed) as recpiired in this rule before being ex- 
amined ; that he wrote the tpH^stioiis and answers which 
they severally gave thereto, and tiiat lie saw them sign the 
depi>sition, and that it W]is taken at the time and place 
specititnl in the caption. When the deposition shall have 
been completeil uiul authenticat4*d as aforesaid, ho ahall 
forthwith enclose the same in an taivelope or packet, on 
which, after being duly st^aled, he shall emlorse the title of 
the cas4« anil the names of tht* witnesst^s examined, and liav- 
ing midresMMl tht* same to the Commission at Wasiiington, 
I). i\, deposit it in the proper post-office duly stampcHl. 
When received bv the (Commission it mav bi» opened bv the 
Secretaries at the request of either party. 

VII. 

The i'ommission mav at anv timt* authorize (ulditioual 
testimony to 1h* taken, and may also, on motion or of its own 
accord, re<|uire any claimant or witn«*ss t<» appt^ar person- 
ally lH»fore it f«>r examination »»r <*rosH «-\:tiiiination. 

I#<*a«ling (piestions must not !»<• put to :i \%itii«'**s by tht* 
party calling him. and the <»t)irrr ulm t:ik**«* iIm- d«-poHition, 
while noting all objection of 4'<muis«'1, shall u*»l pa^s u[Kin the 
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same, but sball record the questions and answers as if 
unobjected to. 

VI 11. 

On motion, any testimony, or paper filed as testimony, or 
any other matter, that is improper, incompetent, immaterial, 
or scandalous, will be stricken from the record. Objections 
to the notice for depositions, or to the form and manner of 
taking or returning the same, must be made in writing, and 
filed within one week after notice of the filing of the depo- 
sition, or thev will be considered as waived. 

IX. 

The competency, relevancy, and eflfect of evidence and 
validity of memorials shall be determined by the Commis- 
sion with reference to the convention under which it is 
created, the laws of the two nations, the public law, these 
rules, and the rules under which the evidence was produced 
or the memorials filed. 

X. 

When an original paper on file in the archives of either 
Government cannot be conveniently withdrawn, a duly cer- 
tified copy may be received in evidence in lieu thereof. 
Public official documents, laws, orders, and decrees, pub- 
lished by authority of either Government, may be received 
in evidence, subject to objection as to relevancy and effect 
without further authentication. 

XI. 

Motions, briefs, and arguments shall be in the English 
language. All depositions which may be taken uinhM* these 
rules shall be taken in the language which the witness ordi- 
narily uses, and if in auy language other than the English, 
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a faithful tranHlation iuto EngliHh Hball be provided as soon 
aH poHHihli* nft<*r tht* (*vi(ieiie(' reaclieH the CotnmiAMioD. All 
(locmnmitarv cvidenct* shull he Hiibiuitted in the origiDal 
hin^uage in whirh it in writt(*n, and if in Spanish, Hhall be 
ae(*ompanieil hy a faithful tranHlation into EngliHh. 

XII. 

All pleadings, motions, and briefs of eounmd of tli«» re- 
Hpeetive (io%'i*rnnieTits shall !»«• printed at theexpenae «if the 
Commission, to^etlnM' with such other doiMimentH liM in their 
judi;m(*nt may b«» nee<»ssary. 

XMI. 

The order and modi* of proeiMlurc whieh obtain in the 
courts of justice of both eouiitri<*s \iill )>c' (dmrrvetl iu pro- 
e4*edin^H lM»fore the (*ommission, so far as pnietieabic ami 
Consistent with th«* convention and th«*s(* rules. 

XIV. 

The Secretari«'s -hall k«*ep a n*c«>ril of th«» pro<*<»e4linp« 
«»f the (*ommis.Mion in :i book provided for the pur|H>Ht» fur 
each <Iav of its S4*ssion. which shall l»e n^a^l at its next mcN^t- 
iiij». and if no obj«H*tion In* mad«*. «>r \*hfn cornM*t«»<l, if cor- 
rection b«* n<'«M|«Ml. it shall be :tpprov«M| and subhcril>e(l hv 
tin* IVtsidrnt of the <'oinini**si.in aiid •••Mint«T-sul»scrilHHl by 
th«» S««crrtarifs. 

Tiicv siiall k«*cp a notice book, in whirh «*ntri<'s iiiav be 
maib* by the e<»unse| for eith«'r ( fo\«'rniit«*ht, of uhich entrieti 
notice shall 1m« f«>rthwith <:i\t*n t(» the oppoNJU}^ couuHel hjr 
one of th«* Seeretarii'H. 

Tht*v shall |iri»viile a book of printed ftirm^. und«*r the 
dirt*4*tion (»f the CoiitiniHsion, in ^ihieh ^liall bf reeordt*d iti« 
M»vt*ral awards or deri^ionn si}4n«Ml by thf Commissioneni 
coucurriu}^ therein. 
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They shall be the cu^itociians of the papers, documeuts, 
uud hooks of the Commissiou, nud shall keep the same safe 
and in methodical order. 

Upon each paper tiled with the Commission they shall in- 
dorse the date of filing and enter a minute thereof in the 
docket, and they shall make brief memoranda in such docket 
under each case of all orders of the Commission pertaining 
thereto. While affording every reasonable opportunity to 
parties or their counsel to inspect, copy, or make extracts 
from papers and records, they shall permit none to be with- 
drawn from the files of the Commission or taken from its 
oftice except by its direction duly entered of record. 

XV. 

The docket, minutes of proceedings, and record of awards 
or decisions shall be kept in duplicate, both in English and 
Spanish, one of whicli duplicates shall be delivered to each 
Government at the close of the Commission. 

XVI. 

The Commission will for sufficient cause suspend or 
modify any of the reipiirements of the foregoing rules, and 
will, upon reasonable cause being shown, extend the time 
for pleading, argument, or taking evidence in any case. 

On motion of the Agent for (/hilo it was 

** (h'tleietl : That 100 copies of the old rules and 200 
copies of tlie new rules be printed in English and Spanish." 

On motion of the Honorable Commissioner for the United 
•States it was 

" /iisolve*!, That the memorials, pleadings, amd evidence in 
the cases to be brought before this C'oniniission, under its 
rules, be treated as refiled with this Commission as of the 
ISth dav of December, A. D. 1900." 

On motion of the Honorable Commissioner for Chile, the 
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country against the other, concluded May 24, 1897, have 
directed us, ou their behalf, to inform your Excellency that 
at a meeting of the Commission held at Washington on the 
sixteenth day of November, 1900, the following order was 
adopted : 

" Ordered : That in conformity with Article 5 of the orig- 
inal Convention, the Secretaries give notice to the respec- 
tive Governments that the Commissioners, on the fifteenth 
day of June, 1900, signed the declaration required by Article 
4 ; that they took recess until the fifteenth day of Novem- 
ber, 1900, and again until the following day, when they 
adopted a body of rules for the regulation of their proceed- 
ings ; that they have fixed the eighteenth day of December, 
1900, as the day of their first meeting for business, on which 
day they will be ready to proceed with the performance of 
the duty with which they are charged." 

We beg, therefore, to accordingly advise you of this action 
of the Commission. 

In witness whereof we have hereunto set our hands and 
caused the seal of the Commission to be affixed. 

JOHN F. BAKER, 

Secretary on the part of the dinted States. 

[SEAL.] ENRIQUE BALMACEDA, 

Secretary on the part of Chile, 
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FIFTH SESSION. 



Offices of the 
United States and Chilean Claims Commission. 

Washington, D. C, December 19, 1900. 

The Commission assembled at three o^cIock P. M. 

Present : The Honorable J. 13. Pioda, presiding ; the Honor- 
able Commissioners, and the Agents and Special Counsel and 
the Secretaries on the part of the United States and Chile. 

The minutes of the previous session were read and after 
certain corrections approved. 

The Agent for the United States moved that in case No. 
12, Michael O'Brien and James II. Kimball v. Republic of 
Chile, further testimony be taken from Mr. O'Brien. The 
Agent for Chile opposed this motion. The Commission then 
went into executive session. The result of its deliberations, 
as announced bv the President, was as follows : 

" The proof in this case being closed by the Agent of the 
United States before the prior (commission, and this case 
coming before this Commission in the state in which it was 
left by the prior Commission according to Article 2 of this 
Commission's rules, and according to Article 7 of the said 
rules, this Commission can authorize at any time additional 
testimony to be taken, and O'Brien's deposition having al- 
ready been taken before the prior Commission, and this be- 
ing a closed case, the majority of this Commission is of the 
opinion that the motion that a new deposition from O'Brien 
be taken be not allowed." 

The Agent for the United States wanted to know that if 
in case Mr. Kimball came to Washington would his testi- 
mony be accepted by the Commission. 

He could not promise to produce the witness but had 
made an eflfort to do so. The ('ommission confirmed the 
agreement already taken on the IHtli, and agreed to accept 
the Kimball testimony. 
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Maritime ri^k for '217 ilays at tlio rtito of 8 per 

ceutum \wr auuum ou value of i*(iO,0(H). . . . £'2,S93 r» S 

CoHt of calile^rains, le^al fees, and iiiiseellaneouH 

expeiiHeH in tht* I'uiteii States 1,4CM) 

Loss of list* )>v reason of abst^nee of steamer 
from Septembt^r 1 , IHUl , t<» November 10, 181>1, 
thus ()reveuting the company from makin^^ 
four voyages, whioh, eorresponilinj^ to oon- 
ilitions of trade, t*sti mated at 1**2,500 per voy- 
age, according to the books of tht* company, 
is H»,(KK) 



1*44, Ool 13 4 

Page of the memorial, as amon<l(Hl, will reml the same* 
2V8 now, with the (»\c(»ption of total amount prayed for in 
line *2 i>f paragraph 5, which in changed from £h\,'}ol IGs Sd 
lo i:44,0:)l 13s 4d. 

It was ordered that 1(N) copies of the amended memorial 
be printeil and to be so designated. 

On motion of the Honorable (Commissioner for (*hile, the 
following rule was adopt<*d : 

*' In the oral argument of any matter pen^ling, the party 
having the affirmative thereof shall have the op(»ning and 
shall Iw followed by the party having the negative, to whi«*h 
the party having the affirmative may reply ; the party hav- 
ing the negative shall thereupon close the* argument, pre* 
st»nting matters only which an* in reply U> any new matter 
presenteil by tht* party for the affirmative in his cloning 
argument. 

** No further oral argument shall Ik* made by either sitle 
except by the consent of tin* (\»mmissii>ners.'* 

Tin» Agent for th«» I'nited States discusMsl the cas<*s 
pt*nding for adjudication. He claimed that case No. 1. 
l>4*ing the case of the Central and South Anifrican T««le- 
graph Company, in so far only as item No. i* th«*r<*in wjis 
concerne<I, shouhl \h} include«l in the list of c;ihes pending 
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before this Commissiou, and argued at length in support of 
his contention. The Special Counsel for Chile presented 
his views in opposition. The Special Counsel for the United 
States was heard and also the Agent for Chile. The Com- 
mission reserved its decision. 

A recess was taken from 12 M. until 2 P. M. 

Upon reassembling, the Agent for Chile submitted the 
following resolution in connection with the consideration 
of case No. 3, Henry Chauncey v. Republic of Chile : 

" Whereas it is the intention of the respondent Govern- 
ment to raise the question of jurisdiction of this Commis- 
sion in this case under the treaty, as a matter of convenience 
for the Commission and the Counsel, it is 

''Ordered: That the arguments on point of jurisdiction 
be heard and decided alone as soon as practicable." 

The Agent for the United States objected to the resolution, 
and the Commission granted him until 5 P. M., December 
19th, as the necessary time within which to tile his written 
objections. 

The Agent for the United States asked leave to file a sup- 
plemental memorial in case No. 3, Henry Chauncey v. 
Republic of Chile, w^hich leave was granted by the Com- 
mission, there being no objection on the part of the Agent 
for Chile, notwithstanding the fact that this case was closed, 
submitted, and argued before the prior Commision. 

The Agent for Chile is allowed to file evidence in case 
No. 3, Henry Chauncoy c. Republic of Chile. 

The Agent for the United States desired to introduce more 
testimony in connection with case No. 12, Michael O'Brien 
and James H. Kimball /*. Republic of Chile, which had been 
closed by the claimant before the prior Commission. To 
this the Agent for Chile objected. 

The Ci)mmission considered this question in executive 
session, and ordered that the deposition of Kimball, if desired, 
might be taken in Washington, D. C, but not in San Fran- 
cisco. 
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The Ageut for the ruiteil States uotified the ComiuiiMioD 
that he desired to take* more evidence and some depositions 
in Washiuf^tou, D. ('., iu case No. 25, Andrew Moss f\ lle- 
puhlie of ('hile, in aeeonhinee with the terms of the decision 
renderetl by the prior Coniiuissiou. 

No objections were made to the tiling of docnmentary 
evidence in cases Nos. 2r> and 31, Henry Chauncey ef al., and 
(Trant Walker tt <//. r. Repnblie of Chile. 

In case No. 3*2, George W. L. Mayers i\ Republic of 
Chile, the Agent for the Tnite^l States demanded that 
the Agent for Chile proilnce certain docaments, known 
as nitnite certificates, now in the possession of the (tovern- 
ment of Chile, which he desired to use in evidence. The 
Agent for Chile stateil that the certificates were either de- 
stroye<l or cancelled. The Agent for the Cnittnl States was 
satisfied with that answer to his re<|uest. The Agent for 
(Miile insihteil that the claimant in this case, or verv recent 
power of attorney from said claimant, be presented to the 
court. 

The Commission asked the Agent for the Cnited States if 
there is a claimant in case No. 3*2, (leorge \V. L. Mayers 
r. Republic of Chile, t<» which the Agent for the Cnite^l 
States replied that he had no information on this i|ues- 
tion except the papers on file and the power of attorney 
to Heber J. May from Mr. Mayers, which he presenteil 
to the Commission. The special counsel for the Cuite«l 
States was heard. After an executive session the Com- 
mission renderfd the following decision: 

** In this cast% it ap|»earing to the Commission, by evidence 
filed on the part of the respondent Ctovfrnment, that it con- 
tends that the claim has Un^n paid by it and the nitrate 
certificates nienti<»iifd in tht* memorial surrendered to it <>u 
or about ()ctolK*r \K 1^^**7 ; and it further app<*aring that it 
is unc(*rtain whether the claimant iIesin*H furtlu*r to prose- 
cutf* his (*laim ; and it apptniring to the (\»nnniKsiiin that it 
is neci's^ary to iisccrtain this fact befort* taking up th<' «*as4' 
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iu the regular order, aud the Houorable Agent for the 
United States having very kindly oftered to ascertain this 
fact and whether any power of attorney has been given by 
the claimant since October D, 1897, for the prosecution of 
the said claim, the Commission request the Honorable Agent 
for the United States to ascertain these facts and report to 
the Commission/' 

The Agent for the United States stated that he would do 
so. 

Whereupon the Commission, at 0.30 P. M., adjourned 

until 3 P. M., December 19th. 

J. «. PIODA, 

President. 
John F. 13akek, 

Enjuque Balmaceda, 

Sccvctiinvii. 
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FIFTH SESSION. 



Offices of the 
United States and Chilean Claims Commission. 

Washington, D. C, December 19, 1900. 

The Commission assembled at three o'clock P. M. 

Present : The Honorable J. B. Pioda, presiding ; the Honor- 
able Commissioners, and the Agents and Special Counsel and 
the Secretaries on the part of the United States and Chile. 

The minutes of the previous session were read and after 
certain corrections approved. 

The Agent for the United States moved that in case No. 
12, Michael O'Brien and James H. Kimball v, Eepublic of 
Chile, further testimony be taken from Mr. O'Brien. The 
Agent for Chile opposed this motion. The Commission then 
went into executive session. The result of its deliberations, 
as announced by the President, was as follows : 

" The proof in this case being closed by the Agent of the 
United States before the prior Commission, and this case 
coming before this Commission in the state in which it was 
left by the prior Commission according to Article 2 of this 
Commission's rules, and according to Article 7 of the said 
rules, this Commission can authorize at any time additional 
testimony to be taken, and O'Brien's deposition having al- 
ready been taken before the prior Commission, and this be- 
ing a closed case, the majority of this Commission is of the 
opinion that the motion that a new deposition from O'Brien 
be taken be not allowed." 

The Agent for the United States wanted to know that if 
in case Mr. Kimball came to Washington would his testi- 
mony be accepted by the Commission. 

He could not promise to produce the witness but had 
made an effort to do so. The Commission confirmed the 
agreement already taken on the 18th, and agreed to accept 
the Kimball testimony. 
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The Agent for the United States stated that he would obtain 
a written statement in regard to the desire of the claimant to 
press the sixth claim of case No. 1, Central and South 
American Telegraph Company v. Republic of Chile, if the 
Commission so desired. 

In case No. 32, George W. L. Mayers v. Republic of 
Chile, the Agent for the United States stated that he had 
sent to Mr. May and asked for the information desired. 

The attorney had documents which he wished to file in 
case No. 25, Andrew Moss v. Republic of Chile, that did not 
relate to the points referred to in the decision of the last 
Commission. The Agent asked permission of the Commis- 
sion to file these documents, and take the deposition of a 
witness here in Washington. 

The Agent for Chile stated that he made no objections. 
The Commissioner for Chile suggested that the rules regard- 
ing the taking of testimony in closed cases should not be 
violated. 

The Agent for Chile desired that as to the deposition the 
matter be postponed until the Agent for the United States 
should inform the court as to the kind of evidence he would 
produce, to which the Agent for the United States agreed. 

As to the documentary evidence it was agreed that it might 
be introduced. 

In case No. 3, Henry Chauncey v. Republic of Chile, 
the Agent for the United States in accordance with the in- 
structions of the Commission at the previous session pre- 
sented his written argument in opposition to the motion of 
the Agent for Chile for a separate argument on the ques- 
tion of jurisdiction. 

Thereupon the Commission took a recess until 3 P. M. 

December 20th. 

J. B. PIODA, 

President. 

John P. Baker, 

Enrique Balmaceda, 

Secretaries. 
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SIXTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, December 20, 1900. 

The Commission was called to order at three o'clock P. M. 

Present : The Honorable J. B. Ploda, presiding, the Hon- 
orable Commissioners, and the Agents for the United States 
and Chile, the Special Counsel for the United States, and the 
Secretaries on the part of the United States and Chile. 

The minutes of the previous session were read and after 
some minor amendments approved. 

In case No. 3, Henry Chauncoy v. Republic of Chile, the 
Agent for Chile read and filed his written answer to the 
argument filed on the 19th by the Agent for the United 
States. 

After an Executive Session the Commission made the 
following statement : 

"The Commission reserves for a future session the 
declaration of its decision on the motion of the Agent for 
Chile concerning the point of treating separately the ques- 
tion of jurisdiction from the merits of the case in No. 3, 
Henry Chauncey v. Republic of Chile." 

The Commission then desired to hear further from the 
Agent for the United States as to the requirements in other 
cases coming before this Commission. 

The Agent for the United States thereupon took up case 
No. 25, Andrew Moss v. Republic of Chile, and advanced 
reasons why the deposition of Mr. Charles Hunt was im- 
portant. The Agent for Chile objected. The Commissioner 
for Chile in accordance with Article II of the Rules was 
opposed to the taking of any cumulative evidence. The 
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CommisHioiior for the I'nitod States considered that the 
Hunt disposition would come withiu the spirit of Article 
VII of the Kides and should he permitted to he taken. 

The Honorable President was anxious tliat tlie character 
of the testimony propose*! for Mr. Charles Hunt he made 
known to the (-ommission heforo its decision was given. 
After a clear statenxMit from the Agent for the rnite<l States 
as to the testimony expected from Mr. Charles Hunt, the 
Commission made the following decision : 

*' The Commission rules that the claimant may take the 
deposition of Charles Hunt in Washington, but only upon 
matters which are substantial and pertinent and not cumula- 
tive of any substantial or pertinent evidence already in the 
cas4» but new." 

The Commissioner for the CnittHl States is, however, of the 
opinion that the proposed depositicm of Mr. Hunt should 
l>e allowed to be taken. 

The Commission thereupon adjourned until UK30 o'clock 

A. M., Decemlwr '21st. 

J. H. PIODA. 

John* F. U.\kki(, 
ENUigrc H.\ijf.\rE:i>A, 
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SEVENTH SESSION. 



Offices of the 

United States and Chilean Claims Commission, 

Washington, D. C, Dec, 21, 1900. 

The Commission met at 10 o'clock A. M. 

Present: The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents for the United States and 
Chile, the Special Counsel for the United States, and the 
Secretaries on the part of the United States and Chile. 

The minutes of the previous session were read and ap- 
proved. 

The Agent for Chile informed the Commission that in the 
event the Commission should not grant the motion made by 
him in case No. 3, Henry Chauncey v. Republic of Chile, 
he would present a demurrer in this case on the ground that 
this Conjmission had no jurisdiction under the Treaty. 

The Agent for the United States asked leave to file an 
amended memorial in case No. 33, Julia L. Williams v. 
Republic of Chile. The Agent for Chile objected, and gave 
reasons for his position. This occasioned a lengthy discus- 
sion of the Williams and Robinson cases. No. 33. The Com- 
mission reserved its decision. 

The Agent for the United States desired to file an amended 
memorial in case No. 41, Mauricio Levek v. Republic of 
Chile, the language of which he stated would be an improve- 
ment over that of the old memorial, but did not include a 
new or different cause of action, although it included a sub- 
stantial increase in the amount of money demanded under 
the old cause of action. The Agent for Chile stated his 
objections. The Commission reserved its decision. 

In case No. 42, Peter Bacigalupi v. Republic of Chile, the 
Agent for the United States desired to introduce docu- 
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mentary eridenco and take the depositioD of Mr. Bacigalupi 
either in San Francisco or Washinf^ton. The Agent for 
Chile objected. 

PermiHHion waa pnrante<l tlie Agent for the Unite<l Ktatea 
to file documentary evidence in thi.s caae, bat the Commis- 
sion rcKerTeil its decision on the question of taking tlie depo- 
sition of the claimant. 

The following statement was made by the Agent of the 
United States : 

" In No. 27. Trumbull r. The Tniteti States, lyetore the 
old Commission, the Agent for the United States does not 
admit that the case is pending or within the jurisdiction of 
of this Commission. He simply makes no claim either way 
on the subject. He reserves the right to raise these ques- 
tions if he HO desires at a later day, and after further delib- 
eration on the subject." 

The Agent for Chile thought the i>osition assumed by his 
colleague was not a correct one, and urged the Commission 
to insist that the Agent for the Unite^l States define his posi- 
tion as soon :im possible. 

The (/ommissiou thereupon mljourneil until 3.30 P. H., 

December 22d. 

J. B. PIODA, 

John* F. B.\KEit, 
EsKigiE B.\uiArEDA, 
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EIGHTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, Decemhcr 22, 1900. 

The CommisioD met at 3.30 o'clock P. M. 

Present: The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agent for Chile, the Special 
Counsel for the United States, and the Secretaries on the 
part of the United States and Chile. 

The minutes of the previous session were read and ap- 
proved. 

The Commission rendered the following decisions: 

"The Commission have considered the application of the 
Honorable Agent for the United States for permission to 
take the deposition of the claimant, Peter Bacigalupi, in 
case No. 42, and, inasmuch as the Honorable Agent cannot 
state the character of the proposed testimony, and the claim- 
ant has already given evidence in the case in the form of a 
lengthy affidavit, the Commission hold that the application 
is governed by the ruling made in simihir cases, and there- 
fore denies the application." 

"The Commission has in the case No. 27, Trumbull v. The 
United States, decided to order the Agent for the United 
States to report to this Commission as soon as possible 
whether he will or not raise the question of jurisdiction or 
introduce a demurrer to that effect in this case, and in the 
event of his raising that question, to state the date when he 
will do so, and introduce the demurrer stating the ground 
thereof, giving this information at the same time to the 
Agent for Chile for communication to the claimant." 
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The Commission asked the Agent for Chile to state his 
objections to tin* tiling of nn aroended memorial in caso 
No. X)^ Julia L. Williams r. Kepnblie of Chile. 

The Agent for Chile stateil his objections at some lengtli, 
to the effect that the case was not now before the (%)m- 
mission. 

The Special Counsel for the United States, in reply, 
called attention to the prece^lents in such cases and to the 
fact that the former Commission hail not fixed anv time 1m?- 
fore adjournment within which said amendment should have 
l>een made, ami no motion had been entertained to remove 
the ciu^e from the docket for failure to amend, consequentlr 
the case had come before the Commission in the same con- 
dition in which it was left bv the former Commission. 

The Agent for Chile replied that a d«»murrer having Ihhmi 
confessed by the Ag«*nt for the Cnited States an<l sustained 
by the Commission, the case after this step could l>e con- 
sidered as duly presented. Furthermore he called the at- 
tention of the ('ommission to the fact that the claimant 
had never file<l a new memorial before the prior CommisHion. 

Cpon the conclusion of the argument, the matter waa 
taken under advisement by the Commission. 

The Commission then adjourned until 10.30 o*clock A. M., 

Januarv K, lUOl. 

J. B. PIODA. 

John F. Bakfju 

KnKWI'E lUlJIArKDA, 
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NINTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington. D. C, January 8, 1901. 

The Commission met iu Executive Session ni 10.30 o'clock 
A. M. 

The regular session was called to order at 3.30 o'clock 
P. M. 

Present : The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agent for Chile, the Special 
Counsel for the United States, and the Secretaries on the 
part of the United States and Chile. 

The minutes of the previous session were read and ap- 
proved. 

The Commission made the following rulings : 

Upon Item No. G in case No. 1, the Central and South 
American Telegraph Company v, the Republic of Chile, the 
majority of the Commission decided that this Commission 
had full jurisdiction iu the premises. 

Iu case No. 3, Henry Chauncey et uL v. the Republic of 
Chile, the Commission decided that the question of jurisdic 
tion should be considered alone, before the case is taken up 
on its merits. 

In ease No. 41, Mauricio Levek v. Republic of Chile, the 
motion to amend the memorial was denied. 

In case No. 33, Julia L. Williams v. Republic of Chile, 
the Commission decided that the claimant should be allowed 
to amend the memorial. 

In case No. 27, Ricardo L. Trumbull o. United States, 
upon the suggestion of tlie Honorable President, the Special 
Counsel for the United States was instructed to obtain in- 
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formation and n^port to the ('omminHiou at tbe next meeting 
wljiit attitmle wouUl be assumed by the United Statets on tho 
quoHtion of jurimliction. 

The Aj^eut for Chile in cane No. 3, Henry Chauueey 
r. Kepublic of Chile, Hubmitted in writing the pointn whicb 
he winlied to discuss upon the question of jurindictiou. 

In ca»e No. 32, Geo. W. L. Mayers r. the Kepublic of Chile, 
the Commission ordered that tho Special Counsel for the 
United States make a definite statement at the next meeting 
as to whether or not this claim will be proseoutetl. 

The Agent for Chile bt^gged to inform the Htmorable 
Commission that although the attorney in the Moss case 
(No. *2r>), Mr. May, was given permission only to examine 
Mr. Hunt upon substantial and pertinent matters which 
might be new, yet he, the Agent for Chile, took no advan- 
tage of this restriction, and not only made no objection to 
Mr. May (piestioning the witness freely u|>ou all the poiutu 
he desired, but expressly allowed him to make such full 
examination, which was done. 

In regard to the Bacigalupi case, No. 42, the Honorable 
Commissioner for Chile stateil that since Mr. Hacigalupi had 
only tiled an affidavit before the last Commission, both the 
Agent for Chile and himself would accept Mr. Hacigalapi*8 
deposition in Washington, notwithstanding the fact that the 
Commission had decided that no deposition would be allowed 
in this case, which hail been closetl. The Spei*ial Coutmel 
for the United States did not know whether he desired to 
take the deposition as the case had been closed. He would 
inform the Commission at the next meeting if the representa- 
tives of the United States desireil this deposition. 

In the Chauueey and Walker eases, Nos. 2t) and 31, the 
Agent for Chile called the attention of the (*ommissiou to 
th<* fact that he had objected to the tiling of three or four 
affidavits in these e:i.M\s on the groutul that the penuissioD 
granted to tin* .\gent for the United States wa*« for tht* tiling 
of doeunjentarv evidencf. 
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The Commission adjourned until 10.30 o'clock A. M., 
January 15th. 

J. B. PIODA, 

John F. Bakeu, 
EsKiguE Balmaceda, 

Sccretarii'fi. 
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TENTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D: C, January 15, 1901. 

The Commission met at 10.30 A. M. 

Present: The Honorable J. B. Pioda, presiding, the 
Honorable Commissioners, the Agent for Chile, the Special 
Counsel for the United States, and the Secretaries on the 
part of the United States and Chile. 

The minutes of the previous session were read and 
approved. 

It was ordered that the fact be placed on record that the 
United States and Chileans Claims Commission attended in 
a body the function given by the President of the United 
States at the Executive Mansion, and the breakfast reception 
tendered by the Secretary of State at his residence on 
January 1, 1901. 

The Special Counsel for the United States moved that 
the evidence in the Chauncey case. No. 26, might be con- 
sidered in the Walker case. No. 31, and vice cersa^ to which 
the Agent for Chile assented. Adopted. 

The Bacigalupi case, No. 42, was taken up. Whereupon 
the Agent for Chile asked to have the following statement 
placed on record : 

"In case No. 42, Peter Bacigalupi ?;. The Republic of 
Chile, the Agent for Chile desires to place on record the 
fact that every facility has been afforded by the respondent 
Government to the claimant for the purpose of enabling him 
to produce his deposition in the proper and legal way ; and 
if such deposition is not produced the claimant is solely 
responsible for the consequences of such failure." 



The HoiioriiMt* ComiiiissioiuT for Chile, iliiriug the ilin- 
cUHsioii, eiulorsecl the ahove statelii«*iit. 

The Sp«*eijil Counsel for th«» l'iiit«*cl States stated he hail 
liHoertaiiie*!. since thf» hist ^ession, that upon the ('i»ui- 
niissioirs decision on Dereniher '21st, denying the per- 
niishion to take Mr. Ihieipdnpi\s ilepositiou, this fact had 
l>een immediately cominunieated to the claimant ; that the 
case was theif>after (*loS(>d, and that at thi^ late ilate circum- 
Htaucos had so chan,ue<l that it was no longer convenient to 
take the deposition. Moreover, that it was properly within 
the province of the (/onnsel for the Tnitetl States and not 
of the Commissioner or Agent for Chile to make any further 
reipu»stH in this ilirectii)!). lie (»hjected to the statement of 
the Agent ft»r Chile being n*cortled. 

The Ageiit for (Miile gave his reasons for tlesiring to have 
his pi»sition propfrly set forth on th** records. 

The (Commissioner for the Cnited States said that as the 
CommisHion had refused to allow taking of the Hacigalupi 
deposition he did not see how th«* .Vgent for Chile could 
ank that it Ih* now tak«'n unh^ss liiMlcsirtMl to take it liimsidf. 

The Commission, after an Kx»*cutivf St»H.sion. onleretl that 
the Htatement of the Ag«*nt ftu* Chile, as above noted, lie 
placed on reconl. 

Tiie Honi»rahle President laid In^fort* the (-mnmissiou a 
communication from tht* Agt*nt of th«* Cnitrd Stat4*s, iu 
which he stattMl th:it in the Trumltull cMse. No. 27. he wouhl 
not l>e ahh* to decid«* wh<*t! er or not to raise tin* question 
of juris4liction until January *i'Jd. < >ii atH*ount of illness 
the Agent for the Cnited St.4t«*s h:i«l l»»«»-ti unable to <M»nfer 
with the several parties inter* >t«Ml in tiie »M«*e. The Com- 
miHsioii ordiTed that the A'^eiit for tlje I n;t»'d Stat**** notify 
the Seen'taries for the Ciiit«"l St ilt-^ .ui 1 Clu!»-. and the 
Agent for Chih*. on or l»efor«' .linuarx *2- I i?^ to hi^ po*iition 
on the (piestion of juri> lietiotj iit thi-* e.i«^»-. .iiid that the 
same should be r«*eMr«led in th** ii«»tii*e b<Mik «»f th** (*«>n;« 
miHsion (»u or lK*fore the dat«* h«*rein tntiitioned 
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Case No. 82, George W. L. IVIayers v. Republic of Chile, 
coming up, the Special Couusel for the Uuited States ilehired 
to submit a letter from Mr. May, an attorney in the case. 
The letter was read. The Agent for Chile objected to the 
consideration of the document and insisted that the case be 
stricken from the docket. The Special Counsel for the 
United States suggested if such action were taken the words 
"without prejudice'* should be added. 

To this the Agent for Chile objected. Ponding action by 
the Commission a recess was taken. 

The Commission reassembled at 3.30 P. M. 

The Agent for Chile again moved that the Mayers case, 
No. 32, be stricken from the docket. The Special Counsel 
for the United States submitted the following motion : 

*' Inasmuch as the United States State Department is the 
only depositary or court of record for the tiling and giving 
notice to all parties in interest of powers of attorney, papers 
on file, etc., thereby protecting assignments of record in 
ret?pect to claims of citizens of the United States against 
foreign governments ; and 

*^ Inasmuch as there was an assignment of record in favor 
of Heber J. May, in the claim of George W. L. Mayers v. 
Chile, prior to the settlement out of court of this claim with- 
out notice to the said May, the Special Counsel for the 
United States moves : 

^' That if this Commission, upon consideration of the state- 
ment of private counsel herewith submitted of the recent 
death of the claimant, should decide that the claim is no 
longer before the Commission and should order the case to 
be stricken from the docket, the wofds 'without prejudice' 
mav be included in such a motion.'* 

After an executive session the Commission rendered the 
following decision : 

**It appearing to the Commission, from evidence tiled by 
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the Kt)|>ul>lic of CliiU\ tlmt the nitrate certiticatoH upou 
which the fore^oiu)^ chiiiu is hiLsrd have bet^ii pniil by that 
Qoveruiueut, therefore, on motion for the Af^ent for Chile, 
it is 

^'Orti^ml : That the ehiim in Haiti ease Ih», ami the saiue 
hereby is, dismissed/* 

The Agent for Chih* suj<ut»sted that th«* 30th day of Jan- 
nary )m* fixed as the d:ite upon whieh to take up the (|ues- 
tiou of juriridiotii>n in the (*haunei»y cas«», No. W, He an- 
Donneeil that und«»r the rules the s«»veiitv-tive <lavs will have 
expired on January .'Ust and that th«* followin^^ cases would 
1x5 closed on that day: Xos. WW iU>binsoni, W'^ « Moored 
37 ( Ilillowesu and 40 • Dhl^^e). H«» would close Noh. 
8 (Leach), 'itJ iChaunceyi, *iO « I*n»vost ». .*J1 < Walk«*n, and 
41 (I^vek)on the same date. He would l>«* r«*adv to take 
up the Levek case, No. 41, on February oth. 

The Agent for Chile stated that, although he would chme 
the Trumbull cam*. No. *27, bt*fore January .'Ust, he might 
dc»8ire to tile documentary evi<lence in n*spect to the {M>wer 
and status of tht» claimant's h(*irs aftrr that date, if the (?i>m- 
mission would pt*rmit him to do no. The Sp(*cial i*onnsel 
for the Tniteil States said that th**re was no objectiim on 
the part of thi^ Tnited States. Th«* motion was granted. 
It was stated that th<* attorneys for the TnittMl States and 

• 

Chile would bo prepared to argut* the i|U«*;«tion of juriH<lic- 
tiou iu case No. 3, H»»nrv Chauncey t-t aL »\ Krpublic <if 
Chile, ou January .'iOth. 

The (Commission adjournt*d until 10. 'SO o\'lock A. M., 
January 'iO. 

J. W. l*ln|>A. 

l I • f^iil* nt. 

John V. Kakki;. 
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ELEVENTH SESSION. 



OFFICEa OF THE 

United States and Chilean Claims Commission, 

Washington, D. C, January 30, li)Ol. 

Tho Commission was called to order at 10.30 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents and Special Counsel for 
the Unite<l States and Chile, and the Secretaries on the part 
of the United States and Chile. 

The minntes of the previous session were read and ap- 
proved. 

In case No. 3, Henry Chauncey v. The Republic of Chile, 
the motion of the Agent for Chile to dismiss the case for 
want of jurisdiction was taken up. The Special Counsel for 
Chile made the opening argument on the part of the re- 
sjmndent Government, after which the Commission took a 
recess until 2.30 o'clock P. M. 

Upon reassembling the Agent for the United States made 
reply on behalf of his Government. He was followed by the 
Special (Counsel for the United States. The Agent for Chile 
and the Special Counsel for Chile closed the argument. 
The Commision reserved its decision. 

In the Dodge case. No. 40, the Agent for the United 
States stated that he had not been able to ascertain the 
whereabouts of the claimant, neither had the private attor- 
ney in the case. The Agent for Chile stated that as there 
was apparently no claimant the case could not be taken up. 
On his motion, and as a matter of courtesy, an additional 
two weeks from this date was allowed the Agent for the 
United States to pursue iiis investigation. 

In the Levek case, No. 41, the Commission granted the 
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A^ent for tlio riiitiHl States permisHioii to take the deposi- 
tion of Mr. L4*v«*k in relnittal. 

The (:(»njmisHi4>n tiien a<ljourntHl to meet at \0,'M) o*clook 
A. M., January 'Msi. 

J. B. PIODA. 

I 'n nil It: tit. 
John F. I'akku, 
KNUigiK Halmaikiia, 
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TWELFTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, Jannanj 31, 1901. 

The Commission met at 10.30 o'clock A. M. 

Present : Tlie Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents and Special Counsel for 
the United States and Chile, and the Secretaries. 

The minutes of the previous session were read and ap- 
proved. 

Case No. 8, Kate E. Leach et uL r, Tiie Republic of Chile, 
having been closed by tiie Agent for Chile on January 30th, 
the Agent for the United States asked leave to introduce 
some testimony in rebuttal. The Commission granted his 
reijueKt. 

The Commission, witiiout making any assignments, ad- 
journed to meet on February 8th, at 10.30 o'clock A. M. 

J. B. PIODA, 

PresidenL 
John F. Bakeu, 

ENUigiE Balmaceda, 

Secretai^ies. 
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THIRTEENTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, February 8, 1901. 

The Commission assembled at 10.30 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding, the 
Honorable Commissioners, the Agents and Special Counsel 
for the United States and Chile, and the Secretaries. 

The minutes of the previous session were read and ap- 
proved. 

The Honorable President announced that a majority of 
the Commission had decided to dismiss case No. 3, Henry 
Channcey v. The Republic of Chile, on the ground that this 
court had no jurisdiction over the claim. The Honorable 
Commissioner for the United States filed his written dissent- 
ing opinion in the said case. 

It was agreed that case No. 31, Grant Walker etal, v. The 
Republic of Chile, would be argued on February 16th. 

The following motion was submitted and taken under ad- 
visement by the Commission, after hearing the objection of 
the Agent for Chile, which was, in effect, that the motion 
should not be considered until the case came up for trial. 

" Henry Chauncey et al. ) 

V. \ No. 26. 

Republic of Chile. ) 

" Grant Walker et aL 



V. 

Repdbuc of Chile 



S No. 31. 



"And now comes the Agent for the United States, and, 
purauatit to the provision of Rule YIII, moves that the let- 
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ter of tilt* InUMi(l(*i)to of Atarama, dated at (k>piApo, Jauu- 
ary IH. 1858, introduced in evidence by the Agent for Chile, 
in the uhove-entithul ciuieK, and printeil at page 01 of his 
printed proofs, he ^trickeu from the record as improper, in- 
(*ompetent, and imniateriaK in that the Hame relates to an 
occurrence which took place long after the matter referred 
to in the ahove-entitled claiuiH, and has no connectiou or 
hejirin^^ upon that matter whatnoever. It relaten Himply to 
alie^etl i^^iiorance of maritime UHages diaplayed long after the 
priii(*ipal event hy a person connecte*! with the evt»nt com- 
phiint*d of. It cannot possihly serve any lawful end id the 
cases ill which it is tihMl, and consists simply of criticisms of 
the personal conduct of the captain of the ship Sj^ttts'/ian 
on an o4*casion later than, and nowise connectiMl with, the 
occasion referretl to in tlios<» (*as<'s. 

JOHN HOYT PKRHY, 

The Honorable Presi<lent re(| nested the Agentii io 
announct* at the n«*xt m(*(*ting the assignment <if cases for 
the remaining sessions of the (\>mmission. 

The Agent for Chile expn»sse«l a <h*sire that case Xo. 8, 
Kat#» K. L«'ach ^t al. r. The UepuMic of Chile, shonhl l>e 
closed by the Agent for the Tnitml States as soon as possible. 

The Commission adjourne<l to meet at 10.30 o'clock A. M., 
Ft'bruary l»»th. 

J. R PIODA, 

John F. IVvkek, 
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FOURTEENTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, February 16, 1901. 

The Commission met at 10.30 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents and Special Counsel for 
the Unite<l States and Chile, and the Secretaries. 

The minates of the previous session were read and ap- 
proved. 

The Agent for the United States read a private letter from 
the attorney in case No. 35, Austin D. Moore v. The Re- 
public of Chile, in which the death of the Peruvian witness, 
whose deposition had been noticed for January 19th, was 
announced. He asked for further time in which to procure 
from other persons the desired evidence. The Agent for 
Chile objected. The Commission denied the application on 
the ground that sufficient time to accomplish what was de- 
sired did not remain. 

The Agent for Chile moved that case No. 40, Wm. W. C. 
Dodge V. The Republic of Chile, be stricken from the docket, 
as neither the whereabouts nor the existence of the claimant 
could be ascertained. The Agent for the United States 
objected on the ground that the claimant was presumably 
alive and the claim still pending. The Commission reserved 
its decision. 

Cases Nos. 26 and 31, Henry Chauncey et aL and Grant 
Walker et al, v. The Republic of Chile, were taken up. The 
opening argument was made by the Agent for the United 
States. 

At 1 P. M. the Commission took a recess until 3 o'clock. 
Upon reassembling the Agent for Chile made an argument 
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on bohalf of Iuh Ctovoniiiient. Tlie (liHcaHsion was clofle<l 
bv the A^out for the UdiUhI States. The (/OiuniisHion re- 
served its decision. 

The A^unt for the United States stateil that by agre<*meut 
with the Af^ent for Chile the foHowin^ easels would l>e really 
for argument on the dates indicatiMl : I^evek case, No. 41, 
on February 2'Jd ; Prevost case, Xo. HO, on March 2d, and the 
Bhxl^ett. Moss, Moore, and Hacigalupi cases, Xos. 14, 25, 
'\i}^ uiid 12. res|M»ctiv«»ly, on Mareh llUh. 

The ('ommisHJou adjourned until February 23<l, at 10,30 
<>\'U>4'k A. M. 

.1. B. IMODA, 

J(»HN F. Hakkh, 

FiNlllglK lV\L.MArFJ>A. 
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FIFTEENTH SESSION. 



Officeh of the 
United Stateh and Chilean Claims Commission, 

Washington, D. C, Februanj 23, 1901. 

Tbe CoiumissioD met at 10.30 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents for the United States and 
Chile, and Special Counsel for the United States, and the 
Secretaries. 

The minutes of the previous session were read and ap- 
proved. 

The Commission rendered the following decision in case 
No. 26, Henry Chauncey et al. v. The Republic of Chile : 

" The Commission consider that this case is governed by 
the decision of the case No. 3, Henry Chauncey v. The lie- 
public of Chile, and the claim is therefore dismissed for want 
of jurisdiction, but without prejudice.'* 

The following statement was given out by the Commis- 
sion : 

" In case No. 40, William W. C. Dodge v. The Republic 
of Chile, the Commission desire to allow as much time as 
possible to establis)] the fact whether the claimant is still 
alive or if there be heirs of tht^ claimant who are citizens of 
the United States, and, therefore, as this ease and Nos. 14, 
25, 35, and 42 involve like questions whicii are to be heard 
Inyfore tht^ Commission on the IGth of Mareh, it is deter- 
mined that the disposition of this case be postponed until 
those cases are disposed of." 
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CiiHo No. 41, Maiiririo Lovek /*. The Kepublic of ('hile, 
was tukuu up. The Special (/ouusel for the Uiiiteil States 
made tlie opt*uiug argutueut. 

A reoetis waH takeu froiu 1*2 o*cloi*k until 2 V. M. 

Tpoii reaHseinbliu^ the Ageut for Chile argued at fall 
length ill l>ehalf of the renpondeut Uoverumeut. 

The Special Couunel for the United StateH closed tliedia- 
cuKKion.Hubniittiug a HUpplemeutal brief on the adiuisHibility 
and eflect of aflidavitH and other cr jhtrU writiugH. 

TIk' (*omniission reserved it8 decision and adjouroetl until 
!().:{() A. M., March 2d. 

J. B. PIODA. 

John F. IUkkh, 

K.NUIgl E HaLM.U KI»A, 

Strrtlarit'i*, 
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SIXTEENTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, March 2, 1901. 

The Commission assembled at 10.30 o'clock A. M. 

Preseiit : The HoDorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents and Special Counsel for 
the United States and Chile, and the Secretaries. 

The minutes of the previous session were read and ap- 
proved. 

The Agent for the United States stated that he had con- 
ferred with the Agent for Chile upon the subject of ex parte 
evidence, and both being about to tile briefs on this question 
neither asked the Commission to decide that they would or 
would not be influenced by it in all the cases, but both of 
them desired the Commission to weigh each item of such 
evidence when offered, and give much, little or no weight to 
it as it might seem to deserve, all of which would be more 
fullv set forth in the briefs. 

Case No. 30, Henrv S. Prevost and Charles A. Prevost }\ 
the Republic of Chile, was taken up. The Agent for the 
United States opened the argument for the claimants. 

The Special Counsel for Chile spoke for the respondent 
Government. 

A recess was taken from 12.30 to 2 o'clock. 

Upon reassembling the Honorable President announced 
that a majority of the Commission had decided to dismiss 
case No. 31, Grant Walker et aL v. the Uepublic of Chile, 
tiie Commissioner for tiie United States dissenting. 

The Special Counsel for Chile resumed his argument and 
entered into a «liscussion of the merits of the case. 

During this argument the Agent for the United States 
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aHkoil for a ruling from the CouminHion a8 to whether public 
or orticial ilocnineutH couKl be referred to for the first tioie 
in argument, ^s wan then being done by Couui»el, or if tiaiue 
had to \Hi first filetl as evidence in the case. The Commission 
reserveil its det'ision. 

The Si>ecial Counsel for Chile then resumed and con- 
cluded his argument, to which the Agent for the Unitetl 
Ktat4*8 replied. 

The Commission then adjourned to meet on March 23, at 
10.30 A. M. 

J. B. PIODA, 

John F. Bakek, 
EsuigiE Balmaceoa, 

SeiTtiurieif. 
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SEVENTEENTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, March 23, 1901. 

The Commission met at 10.30 o'clock A. M. 

Preseut : The Houonible J. B. Pioda, presiding, the Hou- 
orable Commissioners, the Agents and Special Counsel for 
the United States and Chile, and the Secretaries. 

The minutes of the previous session were read and 
approved. 

The case of liicardo L. Trumbull v. The United States, 
No. 27, was submitted without argument, and the Agent for 
Chile moved that the claim be allowed. 

The Commission awarded the claimant the sum of $3,000. 

Decisions of the Commission were announced by the Hon- 
orable President in cases Henry S. Prevost and Charles 
A. Prevost v. The Republic of Chile, No. 30, and Mauricio 
Levek v. The Republic of Chile, No. 41, dismissing the first 
and awarding the claimant $5,000 in the second. 

The Agent for Chile called the attention of the Commis- 
sion to the tiling of certain papers in the case of Kate E. 
Leach '•. Republic of Chile, No. 8, by the Agent for the 
United States. He objected vigorously to a copy of ** El 
Mercurio,'' dated 18G2, which was not an official document. 

The Agent for the United States and the Agent for Chile 
submitted, in writing, their views on this question. 

The Commission reserved its decision. 

The Agent for Chile desired to hear from the Commission 
in regard to the case of Wm. W. C. Dodge v. Republic of 
Chile, No. 40. 
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The A^ent for the Unito«l Stiitos, heiii^ railed upou for 
informatiou concerning the uforesaicl Doilge, Mtiitoil thai 
neither he nor the private attorneys ha<l Oeen able to ascer- 
tain whether the claimant hail been alive at any time during 
the Beven years last passtnl. TIh^ Agent for (-hile liopeil 
the Commission would dismiss the case. The Houurable 
President announced that th«* Commissi<in would tTike action 
upon this case at the executive si»s.sion on March *2r)th. 

The Agent for ('iiih* rejid to the Commission a l(*tter froiu 
Governor Houtw^ll, forim-r Agent for the Tnited States, Ik*- 
foro the French and Aim^rican Claims Commission and the 
American and Havtian Commission, in which it is sai<l that 
the two Commissions referr«Ml to did n<»t receive *x ptrt* 
affidavits as evidt^nct*. 

The assignment for thr day Inking the argument in the 
cases of ClitTord I). Blodgctt f\ Th«.' Urpuhtlc of ("liile, N**. 
14; Austin D. Moore i\ Tli«* Hcpuhlic of Chile, No. 1)5 ; 
Peter Hacigalupi c. Tin* K(*puhlic of Chile, No. 42 ; and 
Andrew Mo.ss i\ The Ili*pul»lic of Chile, No. '2.*>, the Agi»nt 
for the Cnited Stat«»s optMied th«» discussion. 

Id the Hlodgettca.st', No. 1 1, tin* Agent for tin* I'nittnl Stat4»M 
submitted his brief as his opt*ning argument. Tlit* Spt*cial 
(Counsel for C'hile ieplie«l at consideiable length. The 
Ageuts for Chile and the Cnited States made tht* closing 
arguments. 

After a recess of two hours the Agent for the CnittMl 
States took up the M<M>re case, Nt). 'Jo. He was follow(>«| 
by the Special Counsel for Chile an*! b\ ihi- .\geht for Chile. 
The Agent for the Cnited States e|o><-d th«- argumt*nt. 

The Agent for th^* Cnited Stat**^ >mA he uould next take 
up the l^acigalupi case, .No. PJ. .i!i«l llie M»«s«, e;i>%e. No. 'jr>. 
He reviewed the hi*^t4»ry of tli*- tiiuf :thd tlif ♦•\id«-nce in the 
c;ises at some leiii^'lh. Tii«- Spreial Couiih»| for (*|iile re- 
plitnl in an extended aiu'nnnut. .uid tli«- .\u»iit f«»r Chile in 
closing the filers for \\\^ (»«»\«riuin ni hopid tli»- CMiiiujis*»ioij 
would promptly diN;dl»»u tlit- four claims. The Ag«'nt for 
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the Uuited States made the elosiug arguoieut, after which 
the Comtnissiou adjourued until April 4, at 11 A. M. 

J. B. PIODA, 

President, 
John F. Baker, 

Enrique Balmaceda, 

Sect'etaiiciii. 



fa*. ^ * 
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EIGHTEENTH SESSION. 



Offices of the 
United States and Chilean Claims CoMiffissioN, 

Washington, D. C, April 4, 1901. 

The Commission assembled at 11 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents for the United States and 
Chile, the Special Counsel for the United States, and the 
Secretaries. 

A copy of the minutes of the last meeting having been 
submitted to the Commissioners, and there being no objec- 
tions thereto, they were approved. 

In the case of William W. C. Dodge v. The Republic of 
Chile, No. 40, the Commission delivered its decision dis- 
missing case. 

In the case of Kate E. Leach et al, v. The Republic of 
Chile, No. 8, the following ruling was made: 

" The Commission having examined the extract from the 
newspaper called ' El Mercurio,* published in Valparaiso 
in 1802, and having taken cognizance of the contents hereof, 
consider that, on account of the strictures therein contained 
upon the respondent Government, it is objectionable under 
Rule VIII of this Commission, and therefore we decline to 
allow the same to be filed." 

The Agent for the United States then submitted the fol- 
lowing resolution, which he said had been agreed upon by 
the Agents of both Governments : 

" Whereas the Convention of May 24, 1897, under which 
this Commission was created, provides, in Article I thereof, 
T hat the Commission • • • shall be allowed for the 
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transaction of its hnsiness a period of four monthR, to be 
rockoncnl from the day of its first meeting for basiness/ and 
further, that, * nevertheless, if the period of four monthR 
l)ofore stipuhited shall prove insutficient for the settlement 
of the claims, the Commission are authorized to extend, at 
their discretion, such period to one or two months more ; * 
and 

" Whereas this Commission held its first meeting for busi- 
ness on the iKth day of December, A. D. 1900, and said 
period of four mouths will therefore expire on the 18th day 
of April, 1901, at which time several of the claims pending 
l>efore this Commission cannot be in readiness for argument 
and submission, and will necessarily remain undisposed of, 
therefore, it is 

" AV^r^/rtf// ; That in the opinion of this Commission the 
said {>eriod of four months for the transaction of the busincws 
thereof is insufficient for the settlement of the claims pend 
ing before the Commission, antl that it is necessary to extend 
the said periml for two months more ; and it is hereby 

" On/t'tn/: That the period for the transaction of business 
l>efore this Commission be, and the same is hereby, extender! 
for two months more, /. c, from the ISth day of April to 
the ISth dav of June, A. 1). 1901." 

Cpon motion of the Honorable (Commissioner for the 
TnitiM] StateH, the r«*solution was adopted, and the Secre- 
taries were instructtMl to notify the respective (tOTernments 
of such extension. 

The case of James M. Hallowes t*. The Republic of Chile, 
No. 37, was taken up. The Agent for the Uniteil Statea 
openeil the argument for the claimants. 

A n»cess wan taken until 2.3n o'clock. 

I'pon rt*aH.H4>nibling, the Agt»nt for <'hil«» sp<»k«* for the 
•ri»spoud«*nt <tovf*rnmt*nt, and tin* ApMit for tin* (*uitefl 
Stat*»s «*|.»s»'d tin* :ir«^uiiH*nt. 

rii«* Coiiiiiiissioii r«*M*rviM| it?« tlecision. 



71 

The Commission tlien adjourned to meet od April 10, at 

2 o'clock P. M. 

J. B. PIODA, 

President, 
John F. Baker, 

Enrique Balmaceda, 

Secretaries. 

April 8, 1901. 
His Excellency John Hay, 

Sei^etai^y of State ^ Washington, 
Sir: The Commissioners appointed under the Convention 
between the United States of America and the Republic of 
Chile for the settlement of claims of the citizens of either 
country against the other, concluded May 24, 1897, have di- 
rected us, on their behalf, to inform Your Excellency that at 
a meeting of the Commission, held at Washington on the 
fourth day of April, 1901, the following resolution was 
adopted : 

** Whereas the Convention of May 24, 1897, under which 
this Commission was created, provides in Article I thereof 
* that the Commission * * * shall be allowed for the 
transaction of its business a period of four months, to be 
reckoned from the day of its first meeting for business,' and 
further, *that nevertheless, if the period of four months be- 
fore stipulated shall prove insutlicient for the settlement of 
tlie claims, the Commission are authorized to extend, at 
their discretion, such period to one or two months more'; 
and 

** Whereas this Commission lield its first meeting for busi- 
ness on the 18th day of December, A. D. 1900, and said pe- 
riod of four mouths will therefore expire on the 18th day of 
April. 1901, at which time several of the claims pending be- 
fore this Commission cannot be in readiness for argument 
and submission and will necessarily remain undisposed of; 
therefore it is 
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*' lieHoiretl, Thiit in the opioion of tiim CommisRioo the 
Raul {>erio(l of four months for th*^ transaction of the buHi- 
neR8 thereof is inKuffioient for tlie m^ttlemont of the chiimM 
pemliug before tiie ComminHion, nud that it is necesHarv to 
extend the Haid peri<Nl for two months more; and it ia 
hereby 

** Ordered : Tliat the period for tlie trannactiou of busioesn 
before tliiH CommiHsion bo, and tlie name is liorebv, extendtMl 
for two months more, /. *\, from th#» iSth day of April to 
the 18th dav of June, A. D. 11K)1/' 

We l)eg. therefore, to accordingly advise you of this action 
of the CommisHiou. 

In witneas whereof we have hereunto set our liand and 
caoRetl the Heal of the (*ommission to Ih» afKxed. 

JOHN F. BAKEU. 

SccTttary nn t/o' Piirt >*f the rnltul SVttfu. 

[sEALi ENKigrK iIalmaceda, 

.Sf •< Vf • (i I ry nn f/te /^trf of' f V< i/e. 
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NINETEENTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, April 10, 1901. 

Tlie Commission met at 2 o*clock P. M. 

Present : The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agent for Chile, the Special 
Counsel for the United States, and the Secretaries. 

The minntes of the last meeting were read and approved. 

In the case of Austin D. Moore v. The Republic of Chile, 
No. 35, the Commission delivered its decision dismissing the 
case. 

The Commission announced that it would reserve its de- 
cision in the following cases which had been submitted : 
Clifford D. Blodgett v. The Republic of Chile, No. 14 ; 
Andrew Moss v. The Republic of Chile, No. 25; James M 
Hallowes v. The Republic of Chile, No. 37 ; and Peter Baci- 
galupi V. The Republic of Chile. No. 42. 

The Commission then adjourned to meet on May 3, 1901, 

at 10.30 o'clock A. M. 

J. B. PIODA, 

Jh*efti(ient, 

John F. Baker, 

Enrique Balmaceda, 

Secretaries. 
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TWENTIETH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, May 3, 1901. 

The Commission met at 10.30 o'clock A. M. 

Present: The Honorable J. B. Pioda, presiding, the Hon- 
orable Commissioners, the Agents and Special Counsels for 
the United States and Chile, and the Secretaries. 

The minutes of the previous session were approved. 

The Secretary for Chile read the following cablegram : 

** Santiago, Chile, April 25. 
^^ Chilean Claims Coviiiiission^ W'ashington, D, C, : 

" South American Steamship Company continues to be the 
only claimant in Itata case. Chilean tribunals' decisions 
have not nullified nor weakened right of said company to 
prosecute claim before Washington tribunal. 

" (Signed) RAIMUNDO SILVA CRUZ, 

" Minister for Foreign Affairs^ 

In explanation of this cablegram the Agent for Chile 
stated that the Agent for the United States filed certain 
papers a few days ago in the case of the South American 
Steamship Company ?'. United States, No. 18, which 
would seem to show that a settlement had been effected in 
this case between the Government of Chile and the claimant 
company. Immediately upon seeing these papers he tele- 
graphed his Government on this point, and in reply the 
Chilean Government sent to the Commission the cablegram 
just read, which he asked the Commission to have filed with 
the other papers in this case. 

The Agent for the United States stated that he had no ob- 
jection to the filing of this cablegram, but suggested that 
the original cablegram to which this was in reply shonld be 



lM 



76 

filed with it. To this tho Agent for Chile asAented, and tbe 
Commission thereupon ordered said cablegrams filed. 

The case of Kato E. Ijeaeh f7 '//. r. Kepublic of Chile, No. H, 
was then takcMi up. The Agent for the United States read a 
motion requesting the (/ommission to cable the Chilean Gov- 
ernment for certain evidence and thereupon anbmitted hia 
case, prefacing his remarks with the statement that there waa 
an agreement betwf»en the Agent for Chile and himself to auh- 
mit this cas4» without argument on the evidence and briefw 
filed. 

The Agent for Chilt* stated that he would also rest his case 
on the evidence and briefs filed, but, with rc^gard to the 
special motion presented by the Agent for the United Staten, 
he beggt»d to oflTtT a statement of his objections to the 
granting of the sam<\ which lit* read. The Special Coun- 
sel for Chih* made a brief argument in favor of dinmissing 
the motion, to which tht» Agent for the United ^tat(*s re- 
plied. 

Tht* Commission reservetl itf^ tlecisiou both with regard to 
the motion and the cas<*. 

The case of Julia L. Williams and Frank A. Uobinson, 
No. '1'^ was then taken up. the argument Inking o{Hnje4l by 
the Agt*nt for th«* United States. 

At 1*J oVlock M. the Commission took a recess until 2 
t/clock 1*. M. 

Upon reassembling, the Agent for Chile presented the 
argument on U*half of the respond«*nt (tovernmeot, to 
which the Agent f<»r the United States replied. 

The Commission reservtul its decision. 

The Commission thereupon adjourned to meet at 10 

o'clock A. M., Mav 4. 11K)1. 

J. 15. PIODA, 

.lollN V. HAKFIt, 

Km;i«;i y I>\i.^\4 fi>\. 
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TWENTY-FIRST SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, May 4, 1901. 

Tlio Commissiou met at 10 o'clock A. M. 

Present : The Honorable J. B. Pioda, presidiufic, the Hon- 
orable Commissioners, the Agents and Special Counsel for 
the United States and Chile, and the Secretaries. 

The minutes of the previous session were read and ap- 
proved. 

The Commission handed down its decision dismissing the 
motion presented by the Agent for the United States on 
May 3, in the case of Kate E. Leach et al, y. The Republic 
of Chile, No. 8, as follows: 

*'In the case of Kate E. Leach v. The Republic of Chile, 
No. 8, the Commission having considered the application of 
the Honorable Agent for the United States, made on the 3d 
day of May, requesting that a cablegram be sent to the 
Minister of Foreign Relations for Chile, asking that a certi- 
fied copy be forwarded to this Commission of a petition said 
to have been filed in 1860 and appearing in the volume of 
decrees in the general archives of the Chilean Government 
in the year 1860 at page 161, and also of a decree following 
said petition, in the same volume, making an award to 
Captain Junvrin of the ship Townsend JoncH, a copy of 
which latter document is attached to the said motion ; and 
it appearing to the Commission that the expense of cabling 
to Chile for these copies would be large, and that the Gov- 
ernment of Chile should not be called upon to bear any 
portion of such expense, and considering that it takes from 
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40 to 45 davH to i^et docuiueuts from tlie ea|)itul of Chile by 
mail, and the further fact that this CommiSHiou will expire 
by limitatiou ou the 18th ilav of Jiiue, it is therefore 

''fhdcre*! : That the a|)|)lication be denied, but that the 
motion of the Honorable Agent for the United States in the 
matter of said application and the accompanying papers l>e 
fileil in the case and be given such weight in the dispositioo 
thereof as they may be entitled to/* 

The Agent for Chile re(|uested permission to tile rebutting 
evidence in case No. IS, South American Steamship Co. r. 
Uniteil States, and that the argumt^nt already assigneil for 
May 25 bo postponed until the Sth of June, to the granting 
of which re<|ue.>t the Agent for the Tniteil States statcnl thai 
he had no objection. The Commission thereupon granted 
the reipiest of the Agent for Cliile. 

The ciise of Michael O'Brien and James II. Kimball r. 
The Kepublic of C*hile, No. VI, wus then taken up and 
argued by the S|>ecial Counsel for the Cuited States and 
Chile. 

The Commission reserved its dt^cision. 

At 1.30 V, M. the < Commission mljourneil to me4*t May 11, 

1901, at 10.30 o'clock A. M. 

J. li. PIODA, 

John F. Uakku, 

KmiK^I K U\L.MA(-KI».\, 
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TWENTY-SECOND SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, May 11, 1901. 

The Commission met at 10.30 o'clock A. M. 

Present : The Honorable J. p. Pioda, presiding, the Hon- 
orable Commissioners, the Agents for the United States and 
Chile, tlie Special Counsel for the United States, and the 
Secretaries. 

The minutes of the previous session were read and 
approved. 

The (yommission handed down its decisions dismissing tlie 
claims of Clifford D. Blodgett v. Republic of Chile, No. 14, 
and Peter Bacigalupi v. Republic of Chile, No. 42. 

Case No. 1, Central and South American Telegraph Com- 
pany V, Republic of Chile, was then taken up and argued by 
the Agents for the United States and Chile. The Commis- 
sion reserved its decision. 

The Commission adjourned to meet at 10.30 o'clock A. M., 

June 8. 1901. 

J. B. PIODA, 

President, 

m 

John F. Bakeu, 
Enuique Balmaceda, 

Secretaries, 
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TWENTY-THIRD SESSION. 



Offices of the 
United States and Chilean Ciaimh Commission, 

Washington, D. C, June 8, 1901. 

The Commission met at 10.30 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding ; the Hon- 
orable Commissioners, the Agents for the United States and 
Chile, the Special Counsel for the United States and Chile, 
and the Secretaries. 

The minutes of the previous session were read and ap- 
proved. 

The Agent for Chile announced to the Commission that 
Mr. Enrique Balmaceda, the Secretary for Chile, was com- 
pelled to be away for the remainder of the time during which 
the Commission would sit, and that Mr. Eliodoro Infante, 
the Fir«t Secretary of the Chilean Legation, by direction of 
the Minister for Chile, had consented to discharge the 
duties of Secretary on the part of Chile. 

The Agent for Chile moved that the Commission avail 
itself of Mr. Infante's services. 

The motion was agreed to. 

Case No. IS, The South American Steamship Company 
u. The Cnited States, was taken up, the opening argument 
therein being made by the Agent for Chile. The Special 
Counsel for the United States then spoke on behalf of the 
reH[)oudent Government. 

At the conclusion of his argument, the President an- 
nounced the following decisions : 

Case No. 12, Michael O'Brien and James H. Kimball /;. 
The Republic of Chile, claimant awarded the sum of $4,000. 

Case No. 25, Andrew Moss v. The Republic of Chile, 
claimant awarded the sum of $6,000. 
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Ciu»« N... 37, .I»m.'s M. HHli..».-« .-. Tl»> It^piiblic of 
Cliilv. olniriiaiit awiinU'.) tl>.- sum of $<t,(H)(l. 

CaHe No. :i;i. .Iiiliu I,. WillifttuH, mlmiui»tr»trix. -■. Tlie 
Kepuhli.- uf Clhle, <lisiiiiss.-a. 

CiiHo No. :t:t. Frank A. Uohiiisoii, triiHtt'c, «■. The Kupub- 
lic u( Cliilu, (liitiiiixsfd. 

CikBo So. H, Kalf K. I^-ach <■( -il. >: Tlie Kt-puUlk- of Chile, 
JismiKiiet) by uiajoriiy vote, tlie ('omtDittHioner fur the Voite*! 
States (liHHentiuf;. 

A ruci-itM was thfrt-ii[ii>ii tak<-ii. 

l'[)oii ri'iiKtifiiililiii)!, thi' Ap'itt fur the riiilfil StHten «r- 
gaetl the oiiHe for t lie reii]>oii<leiit (tuToriiuifiit, the S)>«cial 
Couuttel for Chile rei'hiil. mni tlie A^ent for Chile cloMed 
the a^^»l■lellt. 

The Coiuiuirutioii re«erveil Uh deciHioii. 

The Coiiiininsioii then ailjouriieil to meet June 17, l!K)l. 
at •i:Mi V. M. 

J. B. PIODA, 

Ji>HS F. ItAKEII, /'rtniJent. 

Elioimiho Inkantk, 
■"^fcr't-iri'X. 
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TWENTY-FOURTH SESSION. 



Offices of the 
United States and Chilean Claims Commission,. 

Washington, D. C, Jniie 17, 1901. 

The Commission met at 2.30 o'clock P. M. 

Present : The Honorable J. B. Pioda, presiding, the 
Honorable Commissioners, the Agents for the United States 
and Chile, the Special Counsel for tiie United States, and 
the Secretaries. 

The minutes of the previous session were read and ap- 
proved. 

The President announced the following decisions : 

Case No. 1, The Central k South American Telegraph 
Company /». The Republic of Chile, claimant awarded the 
sum of $4,062.29 ; the Commissioner for Chile dissenting. 

Case No. 18, Tiie South American Steamship Company v. 
The United States, dismissed ; the Commissioner for Chile 
dissenting. 

The President also announced the receipt of a petition, 
filed by the private attorneys therein, for the claimant, to 
reopen and reconsider Case. No. 42, Peter Bacigalupi v. The 
Republic of Chile. After examining said petition, the Com- 
mission decided that there were no facts stated therein which 
would warrant any change in the decision heretofore ren- 
dered, and that the petition must, therefore, be denied. 

The President read the following communication from the 
Secretary of State of the United States : 
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** Department of State, 

WashiN(JTox, June 17, 1901. 

The (-intol S( itta ant/ (*hilran (^Itiims Cinnui'ufitknn^ 

Xo, 141 » G Street, Washington, 1), C\ 

(f ENTLE.MEN : I aui directed bv the Presideut to ntate thai 
ho will Im) pleaHinl to receive the CommiMsiou to-morrow 
(Tue8(hiv> at 12.30 P. M. 

I have the honor to be, p;eutlemeu, 

Your oliedient servant, 

, Signed) ,JOIlX HAY." 

Tiie CoiumittHion (hH'ided to call upon the President of the 
United States at the hour named. 

The President laid bt^fore tlie Commission a draft for a 
final award concerning tlie matters referred to and determiue<i 
by it, whici) was read at length, and is as follows: 

Final Awaki^. 

We, the untlersi^ned ('<»ninnssioners, ap|>ointtHl under and 
in pursuance <if .Xrticlf I of the Convention between the 
United States of .\nu*rica and tiie Republic of <1iile, signtHl 
at Saiitiaj^o, .Vuf^ust 1 , Isil'i, as revived by the i'onvention 
betw(*en tli«* same hi^li contracting parties, signed at Wash- 
ington. May *24, IS97, do now make this our final award of 
and conc«*rning the matters referred to us by saitl conven* 
tion. 

We award that the Government of the Republic of Chile 
shall pay to the Government of the United States of America, 
within six months from the date hereof, the sum of twenty - 
eight thousand and sixty-two dollars and twenty-nine centii 
,:J'J^.Or»*i.'29i gold. \%ithoni iiiirn-*t. in arconlaiif** with the 
pnixi^itui** of Aitii-1»- l\«»f \\.*- i«*\ i\* il (\>tiV(iiti«»ii aforrsaid, 
for an«l in full *« iti<«f u-ti«»h <*f tli** >tv<*ral i'laiiu^ on the part 
of oor|Hii ttioii*.. . ••i;ip.iiiii-^. oi {>ri\.'it«* indi\i«iuals. citixt»Da 
of the ( lilt* d St.ii< <«. iip«»n th«' (iovcrnment of the Itepublic 
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of Chile, arising out of acts committed against their persons 
or property by the civil or military authorities of Chile, 
which have been determined by us, said sum being the ag- 
gregate of the principal sums and interest allowed to certain 
claimants by the several separate awards to that effect, made 
in writing and signed by us or such of us as assented to said 
separate awards. 

We further award that the Government of the United 
States of America shall pay to the Government of the Re- 
public of Chile, within six months from the date hereof, the 
sum of three thousand dollars ($3,000) gold, without inter- 
est, in accordance with the provisions of Article IX of the 
revived Convention aforesaid, for and in full satisfaction of 
the claim allowed to the legal representatives of Bicardo L. 
Trumbull, a citizen of Chile, by the award to that effect, made 
in writing and signed by each of us. 

All of the awards above referred to are among the records 
of this Commission, to which reference may be had for more 
particular information relative thereto. 

We also refer to a list and statement of the claims referred 
to us by the aforesaid Convention, which list is hereto at- 
tached, and gives the number of each claim, the name of the 
claimant, the character of the demand, the time when it 
arose, the disposition of the claim, and, where an allowance 
has been made, the sum allowed in each case. 

Signed at Washington, D. C, this 18th day of June, A. D. 

1901. 

J. B. PIODA, 

Pi'eaident and CommisHoner Appointed by 

the President of the Swiss Confederation, 

WM. G. GAGE, 

C(nnmi8niojier on the part of the United States, 

C. MORLA VICUNA, 

( \j 711 m ission er on the pa rt of Ch ile. 




Altliou*^')i tlic (*4>ininissi()ii(*r on tli«» part of tlu* ruiteil 
StHt<*s si«;iis this titi:il award. 1m* sdltMiiiily (lcflun*K that lit* 
il(H*s it, it*asM'i-tiii}i tli«* i»riiiri|>l»*> mul i'onrliisioiis set forth 
ill tlir (]iss«Mitiii^ opinions tliat \\«t«* tiled hy liitii iu the rt*- 
Kperliv*' rases, as shown l»y th«* reronls of tht» (%>uiiilisHiou, 
Aiid that h«* si;:ns this auanl under a formal reHorvati<»n an 
to thos<» east's in whieh he has so (lissent«Ml. 

WM. (f. (iACJE, 
( "iH nn>>ii>n' t "It lit* ihirt ttf* (ft*' f itift 1/ S(tifefs, 

Although tht* ('•>ninii^sion«T on the part of Chile hi^uh 
this final award, he s4»l«'inidv deehires that he il4»es it, reaM- 
Herting the prineipN's and eoneltisions s«*t forth iu the iUh- 
Hentin^' opinions that \\«-r«' tileil l»y him in the reHp«»ctive 
eases, as shown l»\ tli** r«M*ords of tht* < 'iMumii^sion. and that 
he si<^ns this award under a fi»rmal reservation as to thotie 
eases in which he has so dissented. 

i\ MOULA VI('l'!?A. 

i 'tttii intf>j»ifitti' "/# tht' futil 'tf Chilf, 

St'llKIMI.K 01 ('\sJ> ("oNsii-HilP \M» I )KI FK.MINFD HY THE 

<'i»MMISs|mS. 

Claim 1. Central A ^outh Ameri<'an Tele^rraph Coiupauj 
against Chih*. as to Item No. <» nf its ori^'inal uiemorial for 
reimhursemeut of a tax elaimed lo liavt* lieen illegallv im- 
posed l»v the respondent (Tovernm«-nt in I MM : award a^^ainat 
Chile fi»r ;?4,tMJ*2/2*«, p)M. Ct»mmissioner Morla Vicuiia lUa- 

seiiting. 

Claim No. '<, Henr^ (*haun«'ey a^raiust Chile, for monej 
due from H«divia. secured upon pri»perty alle|*ed to have 
heeii interfir*'! with l«\ <'hd«- lH»\%een l*^7»i and 1^**0; dia- 
missfd for want of juiisdit*ti«>n. Ctimniissioner (taf^e tlia- 

sentiii;^. 

Claim N.» '^. Kat«- K. I.eaeh 'f iL a;:ain-t Chile, for Talua 
of the hri;^ 7</'/-;i.«' .'f'/ J'>tf.% :in«l eaigo, Hei/e<l iu th«* harlK>r 
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of Valparaiso in 1859; dismissed, Commissioner Gage dis- 
senting. 

Claim No. 12, Michael O'Brien and James H. Kimball 
against (^^hile, for salvage on vessel liippl'uuj Wave^ saved 
by them at Punta Arenas in 1869 ; award against Chile for 
$i,000. 

Claim No. 14, Clifford D. Blodgett against Chile, for mer- 
chandise in liotel at Valparaiso destroyed by soldiers Au- 
gust 28, 1801 ; dismissed. 

Claim No. 18, The South American Steamship Company 
against The Ignited States, for damage to and detention of 
the steamer I tutu between April G and November 10, 1891 ; 
dismissed, Commissioner Vicuna dissenting. 

Claim No. 2o, Andrew Moss against Chile, for four houses 
burned at Miraflores, January, 1881 ; award against Chile 
for fO.OOO. 

Claim No. 2G, Henry Chauncey et aL against Chile, for 
loss on cargo of ship Sportsmujk, seized at Santa Maria, in 
1857 ; dismissed for want of jurisdiction. 

Claim No. 27, Ricardo L. Trumbull against The United 
States, for servii*es as counsel before the courts of Chile in 
extradition suit in 1889 ; award against the United States 
for $3,000. 

Claim No. 30, Henry S. Prevost and Cliarles A. Prevost 
against Chile, for war contribution during the Chile-Peru- 
vian war, September 30, 1880 ; dismissed. 

(Maim No. 31, Grant Walker, H uL, against Chile, for de- 
tention of ship Sportti}iiun on occasion referred to in Claim 
No. 2r) ; dismissed, C/ommissioner Gage dissenting. 

Claim No. 32, (Jeorge W. L. Mayers against Chile, for 
value of nitrate certificates, 1879-1883 ; dismissed. 

Claim No. 33, Julia L. Williams, administratrix, and 
Frank A. Kobinson, trustee, against Chile, for seizure and 
detention of steamer Pnhjnoiiun at Coronel in 1856 ; dis- 
missed. 

Claim No. 35, Austin D. Moore against Chile, for dam- 
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H^j^i* to lioiiso at Aiicon, IVrii, from hoiulmnlmeut by (*hilean 
UHVv, Novnnher. IHSO; dismissed. 

Claim Xo. 37, James M. Hallowes against Chile, for daw- 
age from detentiou of boiler, ete., by order of Balmaceda 
(toveriimeiit, 1891 ; award against Chile for $9,(KH). 

Claim No. 40, William W. C. Dculge against Chile, for 
persoijal injury and loss of profierty at Mirailores, April 
'21, ISMl ; dismissed. 

Claim No. 41, Maurieio Levek against (*hile, for falae im- 
prisonment and damage to property at Curieo, March, 18r>7 ; 
award against Chile for $r),(MM>. 

Claim No. 4*2, Peter Baoigalupi against Chih», for de- 
Htruction of stock (jf jewelry in store at Chorrilloa, Peru, 
January, iHSl ; dismissed. Commissioner (rage dissentiDg. 

Th«» above draft was approved, adopted, and signed by 
the three Honorable* Commissioners. 

The Agent for the Cnited States moved the adoption of 
the following order : 

**On/rrtt/ : That the Secretaries Ih» and thev hereby are, 
iuHtructed to proceed, at the earliest moment, to pro|K»rly 
arrange and index all the records and books of the (Commis- 
sion, enter therein all proceedings, decisions, resolutions, or 
orders thereof not reconled upon final a<ljournmeut, cauae 
to Im* bound fifty copies of the printed minutes and decia- 
iouH of the (\»mmission, and not to exceetl fifty copies each 
of such repi)rts as may be made by the Agents for the re- 
s|x«ctive (tovernments, which volumes will b<* «listributetl as 
fiillows: Fiv«» copii\s to the Presid«»nl of the (\>mmiaaioD, 
one to t'ach (»f tin* ni**mlH*rs and oAicer;% of the Commission, 
ten to tht* (loverninent i»f Chile, ami the balance to the 
(tovernment <»f thf Cnited Slates." 

Tht* int»ti«'n v\;i-* agr*****! to. 

Thf f«»llM\\niu: •ffd^T'H M«T»* al.Ho rnn!%itb*red and agretnl to: 

th'i'K'i : riiat aft«T *'arrying out tin* fi»n*going instruc- 
tion^. lli»- StMr»taiit"H shall «ifliv«'r to th»* Siat»* l>f*partmeul 
of thf Cnit'-tl Statfs all th«» papers, tbH-ument«i. an«I eviileoc© 
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on file before the Commission, and one copy of the original 
and attested records of the Commission, delivering at the 
same time one copy of said original and attested records to 
the Government of Chile, taking receipts therefor. 

Ordered, further: That the Secretaries be instructed and 
empowered to retain the necessary assistants to wind up, in 
the shortest possible time, the business and work of the 
Commission, in accordance with the foregoing orders. 

Ordered^ further: That the Secretaries, after completing 
the work indicated above, proceed to sell at public sale all 
the property belonging to the Commission, and pay over the 
proceeds thereof to the State Department of the United 
States for proper disposition. 

The Commission then adjourned until June 18, 1901, at 

11 o'clock A. M. 

J. B. PIODA, 

President, 
John F. Baker, 

Eliodoro Infante, 

Secretaries, 
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TWENTY-FIFTH SESSION. 



Offices of the 
United States and Chilean Claims Commission, 

Washington, D. C, June 18, 11)01. 

The Commission met at 11 o'clock A. M. 

Present : The Honorable J. B. Pioda, presiding, the 
Honorable Commissioners, the Agents for the United States 
and Chile, the Special Counsel for the United States, and 
the Secretaries. 

The minutes of the previous session were approved. 

The President then delivered the following address : 

Gen'TLEMEN : We have completed the work which, by 
limitation, had been left undone by the first Commission 
appointed according to the Convention of Santiago, and 
which, according to the supplementary Convention of 1897, 
has been intrusted to this Commission, in fulfillment of the 
hope expressed l)y my honorable predecessor in this chair 
at the end of the term of the prior Commission. 

Therefore I have the honor to declare closed the sessions 
of our Commission in conformity with the first paragraph 
of Article I of the Convention of 1897. 

Before leaving this seat I wish to offer, in the name of the 
members of the Commission, the ex})ression of our grateful 
feelings to tiie Honorable Agents and Counsel of the high 
contracting parties, as well as to the gentlemen who succes- 
sively actetl as secretaries of this Commission, for the bril- 
liant, zealous and courteous manner in which thev have ful- 
tilled their mission and their duties. 

In parting from each otiier I congratulate you, gentlemen, 
for having collaborated in this work of peace which, no 
doubt, will contribute in binding more closely together two 



92 

generous Dati<>ii>, the frit^udsbip of both of whom my owu 
country is happy to «»njov. 

(n*iitl<^m(Mi, I Hm prouti mvHelf to have had the honor t«> 
ho si^ated amoti^ you. Ac!ce[»t, with the annuranre of my 
hi^h tronsiileration. my ht*arty ^ood winheH and farewell. 



The (\>iiitniHsi(iii(»r ff»r the C^uited States moved that t^jf 
miiiut**s ()f th«» Tw«»nty-tifth Si-nsion stand approved. 

r\w motion was agreed to. 

.\nd thereupon, at 11 o'clock and 4*'» minutes A. M., the 
Commission adjourn«Ml /titt^: ili* . 

.1. B. PIODA, 

John F. I5.\kkk. 

Kl.IoiM)|;o IXFANTE, 
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of (V>nitui«>toii 'ti4riiiiiiiiiig^W!lIiarn«4n<l Kol iii«<*n r (*hil«>. No. 93. 39 
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Agent for United States allowed to take teatioiony under certain 

conditions, SK 
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DECISIONS OF THE COMMISSION. 




inited plates and imhm |)aims |^oinmi::stQn 



OECISION No. !• 



CENTRAL AND SOUTH AMERICAN 
TELEGRAPH COMPANY 

V. 

THE REPUBLIC OF CHILE. 



^ No, 1 



Decision of the Majority of the Coniimssion on the Question 
as to whether or not Item No, 6 of Memorial in this 
Case is Before the Cotntnission, 



Under the ConveDtion entered into on May 24, 1897, be- 
tween the United States of America and the KepubKc of 
Chile, to revive the Convention of August 7, 1892, it was 
agreed as follows : 

" Know ye, that whereas a Convention between the United 
States of America and the Republic of Chile to revive the 
Convention of August 7, 1892, between the two countries, to 
adjust amicably the claims of citizens of either country 
against the government of the other, was conchided at Wash- 
ington on the 24th day of May, 1897, the original of which 
Convention, being in the English and Spanish languages, 
is as amended by the Senate of the United States word for 
word as follows : " 



o 



'* The ConvtMitioii lu^twrt'n tlu» I'liittMl Stiite» of America 
and tin* Hopulilic of ('hilt\Hi^iit»<l Auj^iist 7. 1H*»*J. Iiiiviii^ ex- 
pired, and tli<' ConiniiHsion thrriMindfr <*stal»lislii'd to adjuM 
aniirahlv tin* claims ina<lf hv tin* riti/ens of f*itlH>r roiiiitrv 
against tlir {^ovcrnnirnt of tlit* othrr having failed, through 
limitation, to oon»-lude its task, httviinj *trf*nh vhiiunn «{niy 

crnment of tht* Tnitcd States of Anu*rira and the (lovern- 
nient of the ItepnMie of Chih*, desirin^^ to n*niove every 
cause of ditr<*rent*<* in the friendly relations that liappily exixt 
between the two nations, have a^nu'tl fn rf*rivt tlie miid (\>n- 
vention of An^iust 7, lSl»'2, antl ft>r that purpose liave nanietl 
as their phiiipnteniiaries to wit : ♦ • ♦ who havf 
agreed up»ui the artielts following : 

AuTiri.F. I. 

** It is expressly ^tipulat«Ml that this article shall in u«»wiHe 
extend or change the period designatetl hy the tirht para- 
graph of Article s of th«- said (*onvention for the preseuta- 
tion of the (*laims ; so that the new (*ommi>sion Hhnll lit* 
liniit(*d t«> considering the claims *fuhj jm^enttti (u (he t*>rfner 

i'fttn It* liisifit itt rnut't>rtntf 't irith (h* f* i ttitt of thc i^UiVt'UtittU 
itiiil trtf/t f/it r*f/*^ f/i'if f/'t't t'/t**/ //^ i'liftnnt. * • • •• 

ft 

Article S tif the (*onv<Mition of Angiist 7. 1SI>'2, im ai« 
follows : 

AUIK l.K VIII. 

** Kvery claim >hall 1m' pri*>4*nted to tin* (*ommiKHioneni 
within a pi-riod of two nioiiths, iickonrd from the day of 
thfir tiist m<-«'tiiig f«'i l»ti**ii.r» aft«r noiin- to tlie ri*s|M*ctive 
g(*\ernmi iit^. :i> pi«>i'iil>«d ill Aiti«'I«' \ «»f thi>« C*oiivc*iition. 

Ne\rlthel«s>. \%lnl«' Ita-oij** f«»r d« l:i\ >liall !»#• ••stahllshtHl 
t<» thf >ati«*facthni ••( tin < '•»inmis>ioii«*r'^. or of n\\\ two of 
th«'ni. the p«iio<l flit pir*-t I'tin'j tht* rlainiH nia\ lN*ext4*iiilt*tl 

h\ th« ni to aii\ tinif n«'t cxcfi-ding two niontlm l4>ii^er. 

• • • 

" It '^liall l»i i-Minp'tt ht ill «*a<*h ca>«' for the said IViliitilia- 
sion<'r*« !•• d* thl«- wi.«th«i Axw «'hiim has or has not InN^iitlalT 
mad*'. pitf«irtil. and laiil ln^fore them, fif/ur wholly #ir lo 




3 

any ujid what extent, accordiug to the true iuteut and mean- 
ing of this Convention. '* 

The Convention entered into on Angnst 7, 1802, expired 
by time limitation on the 9th day of April, 1801. 

On said date the Commission unanimously made the fol- 
lowing order : 

" Whereas there are still pending claims of the citizens of 
either country against the other country in which the evi- 
dence has not been ccmipleted under the rules of the Com- 
mission, and other cases are pending in which the United 
States has completed the testimony and closed the cases, but 
in which Chile has not yet completed her testimony, and 
other cases in which both countries have closed but not sub- 
mitted, and other cases which have been closed and submit- 
ted, which said cases time will not permit this Commission 
to hear and consider ; and 

" Whereas it is evident that every endeavor of the parties 
has been made to submit these cases to the Commission, but 
the shortness of the time limit of the treaty and the length 
of time retpiired to take testimony in Chile and Peru have 
prevented any result of the })roceedings of the Commission 
therein without fault on the part of the claimants: 

** Therefore, it is ordered that all cases presented to but 
not finallv determined bv the Commission be n»mitted to the 
respective (Governments of the United States and Chile for 
such disposition as they may hereafter agree upon. 



<» 



It seems clear from the above — 

1 1 ) That a number of cases which had been duly i)resented 
to the former Commission remained unadjudicated on April 
9, 1804, not only on account of lack of time for hearing, but 
also on account of lack of time for claimants to tile testimony. 

(2) That such cases not finally determined by the Com- 
mission wen* remitted to the respective Governments of the 
United Statt^s an*! of Chile for such disposition as they might 
hereafter agree upon. 

(3) That by the Convention of May 24, 1807, the said 
Qovernments agreed to revive the said Convention of August 



jr. 



7, 1892, for the iimited purpoHe of cousidering claims dalj 
preHtMjted to tuM Coiiveiitioii, which claims ha<l been left 
uuii(lju(li('iit<*<l l»v th*» foriu«?r (^otuinissiou. 

The qut^Htioii hcrt* t<> he (ieteriniiHMl is: Hiui the preneiil 
CoiuiniHsioi) jiiris(lic*ti<»ii to h«*itr niul ileteriuiue Item No. 6, 
in th(* cjisc of th<* Central hik) South Amerienu Telegraph 

Vo. r. The Ke(»uhlic of Chile i Ca^e No. 1)V 

III the dfcision (No. '11) of th«* former I'ommiHHion io the 
oiise of the Central luul South Ainerican Telegraph Co. r. 
The Kepublif of ('hile, which ile<*i?*ion wan renilertnl on 

April 7, \H[)i^ JuMf tirn dmjfi h» r'nt> tltt *.rp'uilti*nt of the dnn^ 
tni^j^i'tn hy tiinf I tt/ti(>ifinit, it was statetl as follows: 

** As to Item No. r>. a claim for monev received bv Chile 
as a}4ent of the clainnint ami not paid over to it (sai«l moner 
was received hy the present (iov(*inment of Chile) for 
$r>,H50, the evidence heing iiihutlicient to enable us to reach 
a satisfactorv conclusion as to the valitlitv of this item, we 
decline to rentier any ilecision, but ^rithw t j^rejudice to ih4 
c/ait/ifiht,** 

And in the final report of Hon. (leor^e H. Hhielda, Ageol 
of the Cniteil States, it is stated q>. VJ) as follows: 

*' Ah to the claim for money received by CMiile as agent of 
the claimant and not paid over to it, $5,850, the evidenoe 
being insufficient to enabl«> a satisfactory concluaion to be 
reached as t4) the validitv of this item, the Commiaaion de- 
cliued to render any decision, irithout prejudict to iAs 
cliiunttnt** 

The legal definition of the terra ''irithout prejudice^ m 
that what is said or done is not to affect the righta of tlie 
party before th«* law or his standing in <*onrt. It seems in* 
conceivabh* that the f«Miu**r (*onimi><«iou sh<»uld hate cara- 
fully UHCii e\)ire<^s lan;:uap* of «iefinite legal significalioii 
unless they iiittiid«-d that such language should receiTe lis 
usual int*'rpr*'tation. It must, therefore, be aasumed thai 
they so inteude<l, and, as they expressly declined to reildar 



any decision, it follows that said Item No. 6 is a claim duly 
presented to the former Commission and left unadjudieated ; 
and that consequently the present Commission has jurisdic- 
tion to hear and determine the same. 

It is urged by the Hon. Agent for the Republic of Chile 
that **Item No. 6" is not a ** claim " in the meaning of the 
('onvenlion of 1897. This proposition is liardly tenable. 
The claim was a separate and distinct one, and separate 
testimony was filed concerning it. It couhl perfectly have 
been filed in a separate memorial, and the fact that the 
various chiims of this Telegraph Company were filed as 
separate items of one memorial was simply a matter of con- 
venience. 

It is also urged that by the words '* without prejudice," 
the Commission intended to remit this claim to the Govern- 
ment or to the courts of Chile for enforcement. If such 
had been the meaning of the Commission they would un- 
doubtedly have so stated. In the absence of such explicit 
statement, it can hardlv be assumed that the Commission 
meant to remit this claim to diplomatic negotiations or (even 
if there were jurisdiction) to the courts of Chile. Leaving 
aside the point as to whether claims laid before the former 
Commission ditl or did not become finally barred from other 
remedies, it seems plain that the Commission meant that 
this chiim, like all the other claims, *' presented to but not 
finally determined by the Commission, be remitted to the 
respective Governments of the United States and Chile for 
such disposition as they may hereafter agree upon." Such 
disposition has been consummated by the revival of the 
Convention of 1892 in the Convention of 1897, and said 
claim having been duly presented and left unadjudieated, it 
must be considered as one of the claims '' deemed to come 
to this Commission in the same condition as they were left 
by the prior Commission." (Rule II.) 

The objection that Item No. 6 was not in a ** list of cases" 
prepared by the Agent seems immaterial, as it is plain that 



< 
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both Govern menU hiul bt^fore them the entire records of the 
proceeilingH of the CoinmiHsion. 

Ab already Ktated, I have no doubt that this ComtniKaion 
hnH full juriH<li(*tion in the preiuiM^^K. 

J. n. PIODA, 

( ^oiniii 19*^1 oner Jot Stri/Zt'ri*tnJ. 

WM. G. OACIE, 

Ciitntinniiioner fill the U»i(f'l Stilfes. 



I)ii<Hent'tnij Ojnmon of .Mr. CimnnisaionerVicvnfi, 

Whereas, the Couveution of tlie ti4th of May, 1897, es- 
tabliRhed this CommiNsiou exclusively for the purpose of 
amicably adjusting; the claiiUK of citizens of either country 
against the ^overnni<»nt of the other, which, on account of 
lack of time, were not decided hv the Coniniission established 
by the Convention of August 7, 189*2 ; 

Whereas, the former (Commission abstained from deciding 
an to the validity of Item No. i\ of ('laim No. I, not on ac- 
count of lack of time but by reason of the insufficiency of 
the evidence, the Commission having stated its decision in 
the following terms : *' The i»vidence is insuffi(*ient to enable 
UB to rtMich a satisfactory con<*bision as to the validity of 

• ft' 

thi8 item *' ; 

Whereas, the claim of the Central and South American 
Telegraph ('ompany was closed, argued, submitted and ad- 
judicated by the former Commission ; 

Whereas, Mr. Ceorge H. Shit^ids, agent of the United 
States to the former ('ommission, (•numt^rated in his official 
report the chiims whicli had bi'en adjudicated as well as 
those which had not bt»<»!i adjudicated on account of hick of 
time, }(nd recommended that only sucli claims as had not 
been determiiMul should be remitted to the respective (rov- 
ernments of Chile and tht» I'liitcd States for such disposition 
as tlH»y might agree upon ; 

Whereas, the former Commission unanimously adopted 
the recommendation for the agent for tlie Cnited States; 

Whereas, tlit» former Commission in their final adjudica- 
tion, second paragraph, explicitly provided tiiat : 

"All claims on the part of citizens of (-hile against the 
Cnited States, an<l on th«- part of citizens of the Ignited 
States against the Republic of Cliih», which have been pre- 
sented to the Commission, «'xcept thos*» in which awards 
have been made, or whicli have Imm'U disallowed or dismissed 
in manner and form, as will appear in the reconls of the 
Commission, by the several separate judgmtMits in writing 
couceruiug tlie same, are hereby remitted, without cousidera- 



tioii, ou their merits aud witlioiit auv reHiilt or (letertiiiuA- 
tiou by the (\>iutnission, to the reH|>et»tive Goverutueiits of 
the riiited StateH and Chile, for further action and dinposi- 
tiou, for the reason that the time limit of the (\inventioii 
under which this Commission is acting is so short as to 
prevent the hearing, consideration, and determination of the 
same hv tliis Commissi(»n/* 

Whereas, the *' List of the cases considertMl and adjudi- 
cate<l hy the former Commission,** inchided in the minutes 
of the forty-tifth and hist session of said Commission, hehl 
on April \K I^IM, upon which the (Commission hail rendered 
tlieir tinal d«*cision, iintl which wi*re not remitted to the re- 
spective )4overnnients for further C4»nsid(*ration, is lieiuled 
hv Claim No. 1 of the (Vntral and South Amerit^an Tele- 
graph C*ompanya'juinst Chile for the total sumof $Ui.'<.S5S..">5, 
the former Commission thus establishing and tleclariug that 
said Claim No. 1 is one of the adjudicatetl cases which it wan 
not necessary to remit to the respective governments, as 
onlv such cases were to l>e remitted which had not lH»en 
adjudicated on account of lack of time, for such <lisposition 
as they might agn*e upon. 

Whereas, such was also the unilepttantling of the former 
Commission, as is shown by the following sentence employed 
by the Honorable Pr«*sident thereof in his closing addreas: 
" We are sorry to state that eighteen claims, submittetl at 
the proper time, have Ihmmi left unatijudi<*at**d.** If the 
Honorable Presitlt*nt lia«l i*onsid**r«Ml (Maim No. I as unadju- 
dicate<l, he would have stated that niii»*teen claims remaiueil 
unadjudicateii, )M»cause without counting (*laim No. 1 eigh- 
teen unadjudicatetl claims w«Te r«*mitt«'d by the former (Com- 
mission to the respective governments. 

Whereas, the (fov«*rnm«*uts of Chile aiitl of th«* Ciiited 
States couM not liave hud in con<«id«*r;ition this (*aM* No. I. 
which had not be«*n remitted b\ the former Commission, in 

m 

sulmeribint^ the (*oiivi*ntion of May -4. 1>^*.'7. 

Where.'is. the (foveriiiuent of Chile has .ilwavs iinderstiMnl 
that this C4}mmissiou, bv virtue <if th«* terms f>f the Couveu- 



lion of May 24, 1897, is to coufiue itself to the decision of 
the claims iiKlividually euuiiierated in the Memorials of 
Foreign Affairs of Chile, because the cases enumerated 
therein are the same as those enumerated by Mr. George 
H. Shields, Agent for the United States to the former Com- 
mission, the only ones which remained unadjudicated by 
the former Commission, the only cases duly presented to 
the said Commission which the latter did not include in the 
list of the cases considereil and adjudicated by said Com- 
mission, the only chiims remitted to the respective Govern- 
ments for such disposition as they might agree upon ; 

Whereas, Claim No. 1 of the Central and South American 
Telegraph Com])any against Chile was decided by the for- 
mer Commission on April 7, 1894, and, whereas, the sen- 
tence contained in the hist paragraph of the decision of said 
Commission rehiting to Item No. (> of the said chiim: ''The 
evidence is insutlicient to enabh^ us to reach a satisfactorvcon- 
elusion as to the validity of this item, we decline to render any 
decision, without prejudice to the claimant," can only be in- 
terpreted as a reservation to the chiimant of a right to 
prosecute his chiim for this item before the Government of 
Chile or before the tribunals of Chile, and in no manner 
whatsoever as the remission of the case to the respective 
governments for such disposition as they might agree upon: 

Therefore, th(» Commissioner for the Rei)ublic of Chile 

declares that, in his judgment. Item No. i\ of Chiim No. 1, 

presented by the (-entral and South American Telegraph 

Company to the Commission created by the Convention of 

August 7, 1S92, is not submitted to the present Commission 

created by the Convention of May 24, lH97. 

C. MORLA VICUSA, 

Votnm'uaiontr for Chile, 
Attest : 

John F. B.\kek, 

ENUlglE 15aLM.U'E1>.\, 

^ec vet mica. 
Delivered January 8, 1901. 



Imted ntates and Wxikm Uims j^ommtsstoii. 



OECI8ION No. 2. 



JULIA L. WILLIAMS and FRANK A. 

ROBINSON ,^ „„ 

^ No. 33, 

THE REPUBLIC OF CHILE. 



Decision of t/ie Majority of the Commission Granting Per- 
mission to A mend Memorial of Julia L. Williams, 



Id ibis case the former Commission made the following 
order : 

'* The demurrer having been confessed, on motion of the 
Honorable Agent of the United States, leave is granted the 
memorialists to amend their memorials as they may be ad- 
vised." 

Before the expiration of the former Commission, Frank 
A. Robinson duly amended his memorial. No such amend- 
ment, however, was made by Julia L. Williams. 
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The H(>iit>rtU>U» Agent for the United StateH now aHks 
leave to Me an amended memorial in the eaHe of Julia L. 
Williams. The Honorable Agent for Chile objeeta to such 
amemlment on the ground that the caae is not before this 
Commisaiou. 

It is clear that bv the former Commiasiou leave was 
granted the n^emorialistH to anu*nd their memorial aa thej 
might be advised. It is also clear that there was no limita- 
tion of time within which such amendments ahould be filcnl. 

The case of ** Julia L. Williams ami Frank A. Robinaon " 
ft aL r. The Republic of Chile, claim for * 1 30,600, United 
States gold coin, was among the castas which could not l>e 
made remlv for submission to the Commission under the 
rules thereof within the time limit of the treatv, and if it 
had been retuly could not have been disposeil of by the 
Commission. 

On the Uth of April, 1894, the former Comuiasion 
" ordered that all eases presented to, but not finally deier- 
mintMl by, the Commission, be remitted to the res|)ective 
(tovernments of the United States and Chih* for such dis- 
position as they may ln»reafter jign»e upon.'* 

(\ifte \o, 'Mi tCftJi nne of tfw r'tf^en f/iu^ r^ }tiitt^,il.. 

The purpose of the Convention of 1H97 was *' to r€rh\: the 
Convention of 1H1V2/* for the reas4>n that the former (\)m- 
mission failed through limitation t<» conclude its task, and, 
accor4ling to the terms of the Convention of 1H97, the two 
Governments ** /ftrt iii/rt-td (*» rerivt the aahf t'oNveniion o( 
August 7, iHi^r 

It seems, therefore, that the present C4>mmiHsioo is practi- 
cally a continuation of the former (%>mmiasiou ; it stands, as 
it wt»re, in the nhoes of the former (Nunmission, subject only 
t<» th«* limitation that it ^hall consiiler only the claims duly 
presented to the former i\>iumission. 

Kule II 4)f the present Commission says: 
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" AH the entries in the prior docket shall be copied into 
the new docket, and the clahns shall co)ne to this Comtnis- 
sion in the safne catidition as they were left hy the prior Coin- 
mission^ 



The condition of the Williams case as left by the prior 
Commission was as follows : 

The claim had been duly presented to the Commission ; a 
demurrer had been confessed by the Honorable Agent of 
the United States, and leave had been granted (irithont litn- 
itation of time) to the memorialist to amend the memorial as 
might be advised ; no further action was taken in the case 
by the Commission, but the claim was remitted for such dis- 
position as the two Governments might thereafter agree 
upon. 

It wjis clearly in the power of the former Commission, be- 
fore their adjournment, to have dismissed this case for fail- 
ure to amend, had thov so desired or intended. In the case 
of Charles Watson < No. 15) the former Commission granted 
the memorialist two mouths within which to amend his 
memorial (Decisions, p. 47.) The memorialist having 
failed to comply with these terms, his memorial was dis- 
missed (Decisions, p. 177). 

In the Williams case, on the contrary, no time limitation 
was given to the leave to amend ; the case was not dis- 
missed, as it mi<;ht have been, before adjournment, but was 
one of the ea.ses clearly remitted to the respective Govern- 
ments. 

Under these circumstances, as the present Commission is 
a revival of the former Commission ; as, under Rule II, the 
claims shall conu* to this C/ommission in the same condition 
as they w<»r«» left by tht^ prior Commission ; and as the 
Williams case was left by the prior Commission with ** leave 
grantcil to amend as may \n\ advisful,'* I am of opinion 
that the case is before the present Commission, and that 
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the motion of the HoDorable Agent of the United States to 
file an amended memorial should be granted. 

J. B. PIODA. 

Co m VI wioft er for Switzerlan d, 

wm! g. gage. 

Ccmimissioner for tht United States. 

[Nodissenting opinion filed bj Mr. Commissioner Yicnfia.] 

Attest: 

John F. Baker, 
Enkiqub Balmac^eda, 

Secretaries. 

I)eliTere<l Jannarj 8, 1901. 



nmted i^tatea and jj^hikan Urns H^oinmission. 



l>£CI8ION No. 3. 



GEORGE W. L. MAYERS, 

Claimant, 

V. 

THE REPUBLIC OF CHILE. 



>2Vo. 82. 



Decision of the ConuaisHion Disiniissing Case, 



It appeariug to tho Coiu mission, from ovideuco tiloil by 
the Republic of Cliilo, tliat the nitrate certificates, upon 
which the foregoing claim is based, have been ])ai(l by that 
Government ; therefore, on motion of the Agent for Chile 
it is 

Onlered : Tiiat the memorial and claim in said case be, 
and the same is hereby, dismissed. 

A. 15. IMODA, 

/ */'<;,H tdf It t tij the ( \)in Hi iifjifiofi . 
WM. (J. (JA(ik 

t 'tun m ts.suptu r 1tn' th* i tnf*i/ Stfitea. 

C. MOKLA VK ISA, 

i'niiuiUtSstntitJi' Un' Vlule, 

Attt»st : 

John I'. Uakkk, 

Stffu fut't*;s. 
iK'livtTfil .ranuurv l.*>, llH)l. 
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nntted states and ^fxiltm uhm mmmmQn. 



I>£CISION No. 4. 



HENRY CHAUNCEY 



V. 



THE REPUBLIC OF CHILE 



^ A^o, 3, 



/Jef'fsion of Mnjorittj of the Cotiimisfiioii on Motion to Dis- 
miss for Want of JurUdiction. 



This claim is brouvciit 1)V Heiirv Cluinncev, a citizeu of 
the Cnited States, wlio allo^(?s that lie aiul two others, also 
citizens of the United States, are the sole surviving members 
or copartners of the firm of Alsop A' ('ompany. 

The claim, which amounts to ov(»ra million Bolivian silver 
tlollars, not including iiit<Test, is st»t out at length in a sonje- 
what complii'ateil statement of facts, hut, stated briefly, may 
bt» sai«l to be grountled upon thr intfrference by Chile with 
certain property or propnty rights which had bt?en trans- 
ferred in IhTT) to Alsop A Company, antl which rights, there- 
after (the said firm of Alsnp ^V Company having gone into 
liquidation), w^re embodied in a settlement consisting of and 
evidenced l>y a formal agr«'eni«'nt or contract executed at La 
Paz on December 'it), l.S7(), between John Wheelwright, as 
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liquidating partner of AlHop it Company, ami tlio ^^owrn- 
ment of Bolivia. 

Tlio sole tpiestion to !><> dett^rniintMl at present is whether 
or not this Conimission (*ai) take jiirisdietion of this ehiini. 

The (\inv«*ntion of IM'T, hv which this (Commission is 
created, is a revival of the Convention of lS*>-. Article I 
of Haiti Convention is as follows : 

"All claims on the part of (virporations, companies or 
private in<livi(luiils. citiz«Mis of the Cniteil States, upon the 
Oov«>rnnient of (*hih*. arising out of acts committed apiinst 
the persons or property of citi/.»»ns of tli»» I'nited States 
• • • shall he reftTnul to three Commissioners/* etc. 

In view of the aliov«* article, what is the status of the 
claimant, Henrv Chaun<*ev ? 

This appears plainl\ fnim the f>vi(l«Micf» of Henry S. Pre- 
TOiit, taken at liima, l*ern, Octoln-r in, IH*K<, as follows: 



" Si'jrtfi. That since the tleath of John Wheelwrij^ht, afore- 
mentioiiiMl, deponent lik'^wis**, with the <*onst»nt and hy ap- 
pointment of all the parties intf*rt*st«*d in the liquidation, has 
acted, ami continues t'» act.*/* /'♦» f n^tn,i.tfttr nf th* >ifnrfM4ti*l 
firm nf Sff.sjitji. Ai.^"jtiV C^'tn/hHit/; anil that, as such liqu* 
dator, Ae htrrhu tluhi ,mth 'nz*n ll''»rif f 'h^inmeu of Se 
Yvrk. aforementiont'd. antl on<* of tlie onlv two t»th(*r ?«ui 
viving partners of the tirm, to 'ijtf^'ir In hupp^rt nf th* cA/irf 
of Meifi^rft, A/m''/» it' /'*. ri^ainst the U«*pnhli(* t>f Chile." 



ur- 



It appears that the tirm of Als4»p iV (*ompany, formetl in 
1H70, Went into liipiidation snme tim«* in l-^T^i or 1H70, and 
appointfMl John \Viif<*lwri^ht its Iiipiidat«>r. Tlie latter Iiht- 
iu^ ilied. Hem \ S. l*reV(»st Mi.-ci'etl. d him a?* "^ucl: liquidator, 
and in \^*X\ he app<>int<*tl llfiir\ i*liaiince\ a** a*^t*nt to ap- 
pear in support «»f the olaimn (»f Al.*«op A Company apiiusl 
the H<'pul>hc iif Chih*. 

Henr\ ( 'iiauiiC(*\ . then, i^ the a^ent of th** f ul»titut*'d li«iui* 
dat(»r. Henr\ S. TrevoT^t. anil stands in the .HhiM.«s uf the lat- 



19 

ter, who, a8 such substituted liquidator, is the represeutative 
of the firm of Alsop k (/ompimy. 

This brings us to the status of Alsop iV' Coinpauy. 

Au exaiiiiuation of the articles of asso(*iation sliows that 
this commercial " Society of Copartnership '' was formed 
under the law of Chile, with its domicile at Valparaiso, un- 
der the style or firm name of Alsop it Company, on tlie 31st 
day of December, 1870. These articles of incorporation 
were duly registered at Valparaiso in accordance with the 
laws of Cliile. The society consisted of three active part- 
ners (with unlimited liability), two of whom wore residents 
of Valparaiso, though citizens of the [''nited States, and 
one of whom was a resident and citizen of the United States; 
and seven special partners (with limited liabilit}*), all of 
whom were residents and citizens of the United States. 
The society did no business in the United States except 
through duly appointed special agents. 

louder the laws of Chile, and indeed of all countries 
where the civil law obtains, tht?reare three kinds of societies 
which niav be formed for undertaking's which the law de- 
scribes as commercial. Thest* are as follows : 

(1) The society rv>Ar7/*/v^, in which all the members ad- 
minister the business thrmseives or bv nH»ans of an a^jent 
electeil bv common acconl. 'I'ln» liabilitv of each member 
IS unlimitt^d. 

ri) The sncietv r/( t^^munulUtt, in whicli one or more of the 
members are bound only to the amount of their invt»stment. 
Then? are two kinds of societies cn ctnmim/it'i: sim[)le and 
with shares. 

(*l) Thf stM'it'ty 'num'ttnii, in whi<*h tin* capital is managed 
bv sharehoMr^^^ who an' resin)nsible onlv to the value of 
their hhare?%. 

It is cleai , and inde»Ml it is admitted, that .\lsop A' Com- 
pany b«*long«Ml to thi- «-l.i>s known untler the law of Chile as 
a soci*'tv ' // ' iin (mhf'i simple. 

A society 'It riu/fHi'liffi simple corresponds very closely 
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to what in known in th«« Uuiteil States as a liiuittHi partner- 
ship. Thitre. iV, hniret'tr^ a ftifttfum*'n(ti/ ffijTerf'Hfe. It is a 
well-settle<l prini*ipl<* of Ihw in the TnittMl States (as well as 
in Enghmdi that a partnership, either ^«*n<*ral or hniit«»«l, is 
not an entity. Tnder tli<* et>ninion law, a partnership is not 
like a corporation, an artitieial hein^ existin<{ oniv in con 
templation of law. On the other hand, nmler the law of 
Chile, which is the civil law, it is a well settled principle that 
an association of persons forine«l for (MMnnicrcial purposes, 
etitablished by law, htM*onit\s an entity a juridical person. 

**The society or company is a contract hy wliich two or 
more p<»rsons a^rtM* to join in an enterprise for tin* purpose* 
of tliyidin^ the r«*sultin<^ profits. The society forms '/ /#/r/\/#- 

CiHle of Chile, Title '2S. Art. ^li):u\. 

Bv the law of (^hile, therefore, as well as hy the law of all 
the countries where the civil law prevails, tht* three clasHeM 
of businesH organizations, th«» «v*//'<7//'//. th«» m rnmifulit't^ 
and the unn/ihn^t, with thiMr subdivisions, auk IN TllK s.\3«K 

CATE<»OllY FK«»M THK ToIM oF VIKW oF THK JlllII»I«*AL TKIC- 

80XAIJTY. As in the c.isf of ini'orporated eom|)anies in the 
United States, the imlividuiils c(»mposin^ them an* united in 
one IhmIv, and the membt»rs art* lost in the corporate exist- 
ence ; it is not th** indivi<lual m(*mb**rs but the le^al Immu^, 
which acts and transaet^^ busin(*ss. 

Tliis general priiKMple is laid down by (^ulvo, as ftdlows : 

•* ( Vs trois i'sp«T«*s d** siH'it'ii's ditTi'rent, «piant a leur con- 
stitution «*t :i leurs *tr»'ts, •^••loii ipif It— ih«iividus ipii h's fi»r 
mt*nt, y fn^.i^t-nt a Li fois jfur persMuu»* et l«-ur fortune, ou 
s<don tpi lis \ tMej i;:*Mit s*MilfMu«*tit uti e.'ipjtal liniite ; inaih 

elles ont ce point d aiialot^Mf iprt'lU's i'oustitUent. t"*ttt* ir* 
frntJ*^ t"! '"/•//* m I I aVHIit Ull»- exislflJC** propfe, UUe :(i*tion 

partii'uliere, tf '/♦/«//'• ;*» .*f > •>itri>'» l^ n* /itif-.%^ f'inf ^ifitil^'M 

99thfii,%(r it(^ 't f'fi- f-^n-tfi'iu*' '/ /'"/■» ./A* './••, j^ojldailes 4*U lM>n 

solithiires, suivunt le ^^enr*- tie lasstM-i^ition. ' 
Calvo, Droit International, Vol. 2, p. \\W, 
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Id LonisiaDa, where the ci\al law prevails, this fuudamen- 
tal principle of the partnership is clearly recognized. 

"The partnership once formed becomes in contemplation 
of law a vutrul hehuj^ dhtinct froui the persons which com- 
pose it. It is a rivil perstfN J which has its peculiar rights 
and attributes. /Itmce^ there fore^ the partners are 7iot the 
owners of the partnership property. The ideal being thus 
recognized by a fiction of law is the owner." 
Smith V. McMicken, 3 La. Ann. 322. 

** Under the provision of the law of Louisiana a partner- 
ship is, so fai^'is this question of jurisdiction is concerned^ 
plact'd in the catetjonj of corporations. Both are creations 
of a State law and domiciled in that State. Both may have 
members who, by themselves, could not be brought within 
the jurisdiction of the court. Nevertheless, the Supreme 
Court has finally settled the doctrine that State corpora- 
tions, domiciltMl within the State bv which thev are created, 
are, so far as relates to the enforeennuit of rights of action, 
citizens of th'it >^tat*:. The reasoning which leads to this 
conclusion with reft^renee to corporations leads to the same 
conclusiitn mith rrfrence to Louisiana conunercial partner- 

s/t ip.s. 

Liverpool Navigation Companv v. Agar, 14 Fed. Rep. 
G15. 

The al)<)ve prineiph»s an* well recognized in all countries, 
inchiding Chilt\ when' the civil hiw is in force, and are (as 
the judg<' sjiid in tlie ejis<^ of Sniitli /•. McMicken), "illus- 
trate<l by ruh*s so familiar that it would be unnecessary 
waste of timr to argue in tlieir defence." 

Wlien tliost* ttMi eitizens of the United States created the 
soci«»ty e/i cn/wmdifa t^implc of Alsop iV Company at Val- 
paraiso, and sought th«* privileg«»s and protection of the 
(/hilean law, it must be prfsnmt*d that their eyes were fully 
o[><'n, not (Hily to tin* .hlv.nitagrs and benefits to be enjoyed 
th«»r«*uiidt»r, but also to the disadvantages which might 
ensu»*. Tln'p' was no necessity for such incorporation 
un<ler tln' Chilran law unless thoy needed the privileges 
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/ whi<'li lh«» Clnloiui hiw ini^ht confer. They inii^lit hare 
I foriufil i\ |mrtii«'rslii|), liiuiUMi or unliuiittMl, or a corporation, 
nntli»r tin* liiw.s of miv of tho States of th« Union, anil carritnl 
on tlitur Imsinoss in Chilo tlirou^h u^entH. rn«l«*r Huch cir- 
c'unistaiuM»s, tin* property of the [)artnerHhip or of the cor- 
])or:ition having Keen InjiirtMl through actH committed by 
Chile, then' coulil Ix* no (pi«»stion as to the juriH«IictioD of 
thin Connnission. These ten riti/t*ns preferred, donbtlesa 
\ for |j;oo»l and surtifient n^ison. to creat«» a (Miilean society, 
whirli, as soon as created, In^came a juridical entity, to 
uliirh was attach«'il all tiie advantages as well as the diaad- 
vanta«^'t»s of the civil law. 

I^'t us suppose that a number of Chilean citizens bad 
come to the Tniled Stales ami formeil a corporation of 
whieh thrv owned all tlit* shari-s f\ei*pt the nominal few re- 
([uir«Ml 1»\ the law i»f the partiruiur State «>f its cnsition to 
Ik* held by local directors, and that, doin}^ busineHs in Chile, 
the property of this corpt>ration \\er«» injured or dt»Htroyed 
by aets eominitted by Chile. In such a 4*aHe, the eorpora- 
tion. bfing a citi/«*n of t)i»' Cnitt* 1 St.itt*s, this Commission 
could untpie^tionably takf juri^di«*ti(»n. <*ven tlnm^h practi- 
cally all th** st<K'k of the eorpi »r.ition lH*|ongfd to (Miilean 
citi/ens domii'iled in (Miile. 

This pl'ihi'iple //i /' •//'</•/'//»"'// p^iftnn tiik'*i^ th»: wiilowilUy 

of tfi' ('"'ntff*/ trK'i' t* /.* . /> tf'tl in uniformly accepteil by 
internati(»nal law : 

*' From the fa«'t that all the memlHTs of a c<irp4>ratiou are 
ft>reij4n«*r*-. it tlo«»- not ab*»olut«-!\ fi»ll«»w that tlw corporation 
is a for«-it:nrr. W«* !nu'«»t iM»t «'«»iifnsi* the juridical qualitiefl 
of the mt-mbt-rs. us private in«lividuals. with the juridiciil 

ipialitifs of the moral e\i<%t<'nc(* formin)^; the collectiTity. 

• • • 

ti,>n4tl.(ij cf' f^f N^ l^ *./ -r* '/#» Is't/iA^'tf^tr' f'rnn irhirh they 
**'ihuH. th»: moral perHons creAte«l by the French law are 
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French./ On the contrary, those in whose birth the foreign 
legislature intervenes are foreigners." 

Calvo, International Law, Vol. 2, p. 227. 

" The members of a foreign corporation are conclusively 
presumed to be alitMis for tlio purpose of sustaining the juris- 
diction of the Circuit Court over a suit brought by or against 
such a corporation.** 

2 Wharton*s Digest of International Law, p. 628. 

In his project for an international code, David Dudley 
Field summarizes the principle as follows : 

" Corporations and other moral persons have no existence 
beyond the jurisdiction of the power by whose act they 
exist; they have no other capacity than that which is con- 
ferred upon them by that power.** Art. 545. 

In the case of the Conipania Tnida de NaVegacion, Mr. 
Seward, Secretary of State, declined to present a claim to 
Columbia on behalf of the United States citizens, although 
they owned almost half the interest in tlie Company. He 
said : 

"The association, as an entity, is to be assimilated to a 
citizen of Colombia. If it lias sustained a wrong, is it not 
for it to pursue such remedy as it may have, as a private 
Colombian would be obliged to do, without the aid of any 
government external to Colombia?** 

And the Supreme Court of the United States has held 
that : 

**AII the stockholders t)f a corporation are, for the pur- 
pose of jurisdiction, eonflusively presumed to be citizens of 
the State which creat«Ml it.*' 

Muller /'. Dows, 04 U. S. 144. 

Applyinjjj tlu' |»rincij)les iiereinbefore stated to the ques- 
tion of jurisdiction, it stM*ms clear that the ('hilean society 
of Alsop tV: Company would not have the right to appear 
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l>efore tliiH CoiuiuinHioD, and, if this is the case, woaUl the 
Hocitity of Alsop A' C<)iu|muy in liquidatiou, through its liqui- 
dator, Henry S. Prevont, or through Henry Chauucey, the 
agent of the li(|ui(hitor, have any better right ? 

It iM asHerted in the chiiniaut*8 brief and it wan HtreDUonslj 
argued l>y the Honorable Agent for the United Staten, that 
the claim herein preHt^nted is not the claim of Alaop ^ Com- 
pany, and that Alsop «V Company had no exintence after 
December 31, 1873. 

Upon a careful examination, it Heemn clear that neither of 
thene contentions can hold. 

The chiim filed by Henry (yhauucey is always in the memo- 
rials, in the testimony, in the claimant's briefs, described as 
tlie claim of Alsop «V Company. This statement is repeated 
twenty or more times. For instance, in the Treat v of 189"), 
tiled by eluHuant in support of his memorial, the claim of 
Also|) tV Company is described us ** tht» cretlit in favor of 
|)on IVdro Lopez (tama, representee! at the pres<*nt time by 
tht» hous4M)f Also[> iV Company, of Valparaiso.** And again, 
in one of his briefs: **Tliis elaim of Alsop A- ('ompany is a 
legal tiebt of (Miile.** And again, in his supp]eni(*ntal memo- 
rial, the claimant says: **Th«» ( tov«Tnni«*nt of the Hepublic 
of Chih* on ilivers oc»*asions and by m«*.'ins of treatic^s, pn>to- 
cols, and •»t!irial communications of itsdulv constituted otti 
cers or representativt»s, bus recogni/ed its liHbilit\ for and 
assumtMl the paunent of th«* <*laini «>f suii] .Msop A Company, 
to>wit, the claim menti(»ned in the original memorial herein. 

If this were not the claim of AUop A* <*ompany, or if 
Alsop A (*ompa!iy w«Tt» not in eiist«'nee, eould it be con- 
tendt'd that tin* U**publi<* of <'liil«« would ** assume the pay- 
m»*nt of tlu* elainj of s.-iid .VUop a Coiiip;iny ? * 

riiitli»riiioir. i\\*' ilamiint, H«iii\ Cli;niiii'«*v himself, in 
lii> ♦•> id»"n»'«'. '*l;it*'» tli.it li»' i«^ .o'// 't Hi' I J" I of tlif firm of 
.\l>»»p A < 'oinpu!i\ . 

Nor is it a correct statement that the -^oi-icty of Alsop h 
(*<»inpaiiy wt*nt ** into liquidation bef(»re the expiration of the 
term of three vears/* 
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Although by Article XIII of the " Society of copartner- 
ship," the society of Alsop & Company was established 
on December 31, 1870, in Valparaiso, for the terra of three 
years, yet distinct provisions are made by Article XII for 
the carrying on of the business for the account of the major- 
ity of the parties to the contract " in case the society should 
be continued after the Slst of December, 1878 " ; and by 
the same article it is provided that '' the special part- 
ners are obliged to notify the active partners on or before 
the first of April, 1873, of their intention to close the busi- 
ness of the house on the 31st of December, or to continue 
it for another term." In case of the death of any of the 
partners in Valparaiso, Article IX provides tijat ** the spe- 
cial partners shall have the option of considering this con- 
tract terminated at once or to continue it, naming or not, as it 
may best suit them, another person to represent tlie deceased 
partner." 

No evidence whatever has been offered to show that at 
the death of any of the partners, the option of ** considering 
this contract terminated at once" was exercised, as provided 
bv Article TX. No evidt nee has been offered to show that 
the notice by the special partners was given ** of their inten- 
tion to close the business of tlie liouse on December 31st," 
as provided by Artich^ XTI. 

Under sucli circumstances it must be assumed that the 
80<'i<»ty of Alsoj) A' Company continued in active business 
after Di»cemb«»r 31, 1873, and that such is tlie case is con- 
clusively j)rov<Ml by th«^ averment of the claimant's memo- 
rial, which states that *' the said Pedro Lopez Gama, on or 
about th«^ 14th of April, 1875, assigned and transferred to 
the said firm of Also^) cV C/om))any certain claims and rights 
which lit' had previously collecteil from liolivia." 

Th«» society of Alsoj) A' ('om))any was therefore in actire 
business in April, 1>^7.'). 

It appears from the same page of the claimants memorial 
"that thereafter < after April, 1875), the said firm of Alsop & 



2r, 

Compftiiy Iniviiij4 ^oih» into liquidation, the ftaitl John Wln^el- 
wrij^ht ♦ ♦ * surotMsIfMl in t^ffectin^ ii settlement with 
the ^ovcrnnifnt of Bolivia of tho Kuid chiiniH and ri^htK 8o 
aHsi^ncd to s:ii<l tiiin of Alsop iV (^onipany, which Haid A«*t- 
th*ni(*nt consist(*d of and was uvi<I«*ntHHl hy a formal Rgjee- 
nuMit or contract duly exciMited hy and between the goTern- 
mcnt of Bolivia antl sai<l John Wheelwright, tis HqnidatiHy 
jhirtut'i and representative of AIsoj) tV Company." 

The s<»ciety <»f AUop Si Cf>mpany went into liquitiation, 
therefore, some timt* after April, 1«S75, and it is clear that it 
has heen in liciuidation t«ver since, is still in liquidation, and 
will prohahly remain in liquidation until after the claims or 
ri^^hts assigned to th<* society are paid to the liquidator. 

The fact that Alsop iV: ('<impany is still in liquidation ia 
ahown l>y rt«peated statements, too numerous to mention, 
both in the memorials. \\\ the t(*stimonv, and in thn briefs of 
th<* claimant. 

John Wheelwright, the original liquidator, having die<l, 
he was succeeded aS licpiidator by Henry S. Prevoat, and in 
the testimony of the latter, taken in lsl)3, the tieponent 

states that he " mntihti^J* tn ttrt *im th* Injnitl'ttnr of (he ilfort- 
tt*titl jirni tit J/».'»^/>. Ah'tp <(* f 'nrnpttny, i\\\i\ that 'M mucK 
iiuniiitt(*»i\ he herebv tlulv authorizes Henrv Chauncev 
* • * to appear in support of the claims of Alsop &, 
(.^ompany against the Republic of (*hile. 

H«»nrv (^hauncev, therefor**, i?*, as alreadv state«l, the 
agent of the present li<|uidator of th« society of Alsop <Sr 
Company in li([uidation. 

Now what in the status of a commercial society in liquida- 
tion and of itH li<piidator? 

It is a wfll sMttlfd principh* nf th«* civil law that commer- 
cial sori*>tit*H eoiitinue to exist in liquidation just as a cor- 
por:iti«»n in the ('iiit<M| Stat«**< «*ontinut*H to exist during 
liquidati(»n. 

This principh* is d«*'*lar»'d in most of the inhIcs and is 
recogni/^'d by the courtn in all countri^-n wh**r<^ the civil 1 
is in force. 
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For instance, the Code of Belgium says : 

" Commercial societies are regarded as existing after their 
dissolntion for purposes of liquidation." 
Code of Belgium, Art. 111. 

And by the Commercial Code of Japan : 

*'Even after the dissolution, a partnership is deemed to 
continue in existence so far as is necessary for purposes of 
liquidation." 

Commercial Code of Japan, Ch. 2, par. 6, Art. 84. 

And Article 410 of the Commercial Code of Chile, says : 

" The liquidator is the true representative of the soci- 
ety." 

In a leading case in the Courd'Appel, of Paris, the court 
said : 

'* Considering that this proposition is not true, that the 
liquidator is not the agent of the members, but that he is 
the representative of the society its«4f which, although dis- 
solved, continues to exist for the purposes of Ii([uidation, 
and to form a moral person having rights completely (Hh- 
tinct from those memi)ers who compose it.^* 

And in the Court of Appeals of Orleans in the case of 
Uociete rindustrielle, i'. S<fvin, the court said : 

"The socicite nevertheleKH /y/c/rr vvr;^ itft innrtil pKiHtnuil'iiy 
until the CompUtinn of thtt I tqn'uhUion ^ 

On this point, Lyon*(/aen k lienault, the authors of tlie 
leailiug treat iM* on cofjunennal law, Htate \^^^ follows : 

** In order to avoid th^'^^** H'htiltH, jiirisprtidenee has ad- 
mitteii that in ^pit*: of t)i*-ii 'linioliition //" '/iftmt,lrt,4l Mtn:t*Xij 

exiMt* xti/f 'im // I//'// // h*tiifj f'ft (hi- jfurjfo*-* ofit.j* I ttninltlt'ttm 
as long a*» it i- n«'-«--ar\ to protivri tlji- ii^^IiIh }ir<|nired and / 
not to iuterf«fre with th«* op«rr.'itionH of th** Hquidation. ' 
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** Tlio (lentil, the failnrp, the loss of civil ri^htR of a luem- 
l>er, taking plac»» aft«»r (lissolntion <loeH not cause the func- 
tion of tin* li(|iii(lator to ccasi*. The latt* r vepre^t^ntti a moral 
f^euiij irhirfk surrir^s th» tla^sitl nli'^n^ and not the iueml>erH 
considtTtMl as individuals/' 

(Lvon-('a«ii iV: U«'nault, Droit C'oniuiercial, Tome 2, pp. 

241 24:}.. 

Tt is plain that the cpicHtion of donationalizatioti or ex- 
patriation of the individual dors not enter here. If any one 
of the |iartners of the soci»»ty of Alsop iV Company htt<l 
Ihmmi injure<l in pt*rson, or in his private property, hy actn 
committed hy (Jhile, his rij^ht to redrens l)efore this Com- 
misHion, under the t^rms of Article 1 of the Convention of 
1K9*2. wouM have remained uniujpaired. 

It was und<*r such eirrum?^tani't»s that a Commisaion, un- 
der a Convention <lssn» hctwern the Cnited States ami 
Franc«» awanled <lama'j;«*s to individual partners in the case 
of the Le Mores (cited hy the Honorable .\gent of the 
Cnitetl States. See 4 Mores Int. Arh. p. :131()). The two 
Le More brothers, citizens «»f Fran<M» and partners in the 
Louisiana tirm of (taut herin iV Company, were arreste<l in 
18ri*2 hy (teneral Hutl»*r on the j^round of having ^iven aid 
and comfort to th»» enfmi»»H of the Cnited States. One was 
imprisoned with mueh indii^nity and sutT(*rin^. while tia 
other was simply imprisoned. The ( 'ommission hehl that the 
\a^ Mores were not guilty of u'ivinir aid an*! comfort to the 
enemies of the Cnit<M| Statt*.*^ ; that it was a case of unusual 
and arbitrary conduct on th** part of (tmeral Hutler. who 
had no ri^ht to intlict punishment >** unn«*cessary, extreme, 
and mueh to s««v«*rt* "» on thf rjaimantn. and consequently 
tht» ( *oinmis^ii>n awanlfd li»;iv\ d.imav;»*s to each of the 
clainiaMt> for lii> iti)pn>i»nin*'nt. 

Su«*li award x^an «fiiiti«tjtl v j'lst and prop«r, and is not in 
contlit't uitli an\ of tlj«- pi UH'iplfH Mf (*oiH*lnsii>nH«»iiuiiriated 
h«*r«in. 

Sf vtral otluT i*iui#s H«re «'ittd l»\ thf s|M'cial Counsel of 



29 

the United States iu support of the conteDtiou that various 
commissioners or arbitrators have maintained jurisdiction 
of the claims of the individual partner, as distinct from the 
society, for injurv to his interest in the [)artnership prop- 
erty. 

The principal case cite 1 is the notorious Cerruti claim. 
In tUi'* case the whole property of the tirm of Cerruti & Com- 
pany, a society ea comandita s'nuple of Colombia, was con- 
fiscated or destroved bv the tijovi^rnment of Colombia on the 
alleged «i^round that one of the members of the firm, Cerruti, 
an Italian citizen (who was owner of practically the whole 
partnership property), had violated neutrality during a rev- 
olution in Colombia. In addition to the confiscation and 
destruction, great outrages, including im))risonment were 
heaped upon Cerruti, and th(^ situation finally grew so acute 
as to cause a cessation of diph»matic relations between Italy 
and Colombia. Finally, the government of ('olombia en- 
tereii into a convention to settle once and for all this matter, 
which had been for vears a matter of constant irritation to 
the two governments, and had kept their relation strained. 
As Calvo says (Int. Law, Vol. *^, p. 420 ) : ** This case pre- 
sents this particular feature, that thn contending parties 
came to an agreement to pn?pare a (•ompromise or a pre- 
liminary convention in wiii(;h they settled the points on 
which the mediator should pass." Thus, when *' the matter 
of the arbitration of the claim of the government of Italy 
(Cerruti was tn>( the claimant; against the government of 
the Republic of ('olonibia" was presented to the arbitrator, 
Grover Cleveland, it had ainadv Inun s«'ttle<| by the pre- 
limiuaries that Colombia adiuittetl that in the movable and 
immovable propertN aii«l credits to be r«*turned to CtMTUti 
should be in(*luile«l thos<' wliicli cunNtitut«M| th«* prop(*rty of 
the tirm of Cerruti \, ('oiiijMuy. iS»m^ ijuestions r»*garding 
the preliminary ba?%«*.s of tli*- n«-;/«>lialionM for s«^ttling the 
Cerruti i|Ufstioij b»tvv«M-ii ili»- Itiiian Minister of Foreign 
Affairs an<l (r<*iicrai Pu.-%ada. of <!<>l<imi>ia; Italian (rreeu 
Book, March i:;, FJdO.; 




30 

At first ohjeetiou was iimile by Culoiubia to the effect th At 
E. C\*rruti tV Co., buiiij^a Hociety ^/j rotiiamiita /**" my/f , haviiijj 
a jiiriiliral tMitity, was, iu fiict, a Coloiiibiaii ritiz**D, and 
tln^roforo that no indtMUuitv eoiihi be ileniautied bv Cerruti 
personally for damagt^s sustained by the property of Cerruti 
k Co. This position was practically abandoned, for Colom- 
bia had, iu equity at least, forfeited the right to Huch a po* 
Hitiou by injuring Cerruti, for politieal and individual rea- 
Hons, not only in all his private interests, but also iu all hia 
intt»restH in the partnership property as well. 

Furthermore, there was vested in the arbitrator, Grover 
Cleveland, *' full power antl authority and juristlietion to do 
and [>erforn) and <*ause to br pfrforine<l all things trithout 
any Umittitinn ir/t'it/att rer,'* and this fact is twice uieutioned 
bv the arbitrator in his award. 

Tin* (^•rruti case, therefore, was peculiar and unique, one 
of acute international complication, in whicdi the prelimi- 
nary (piestitms had Ikm^u di»«cusseil for vear^, antl in which, 
also, the jurisdi<*tion of the arbitrator was not restricteil, aa 
in this case, but was without any limitation whatsoever. 

The other cases cite«l by the Special (/ounsel of the United 
States can be differentiate<l from the present case; iu auy 
event they are n(»t of sufK^'ient w<*iglit to shake the princi- 
ples enunciatt* I aiM»\e and illuslral«*d by such cases «lirectly 
iu p<»int as that of the (\>mpania I'nida de Nave^acii»n in 
which Mr. S»*war<I.Secretarv of State, declared that a siM*ietv, 
aa an entity, is to be assimilat«Ml to a citi/en of the State of 
its creati<»n. 

F'rom the facts and principles hereihbefi»iv stated, it re- 
sults, tht*n : 

That the claimant. Henr\ Channct«\ is the ai;ent of Heurv 

• • • 

S. I*rev<»st, who IS tht* subHtitut***! liquidator of the fiim of 
AUop iV Company in li<piidation ; 

That Alsop tV Company is asoci«'ly * *n rttiu,inili(*t tiittt- 
pU*' \\\\\\ cr»'aled. incorp«»r:iled. an«l registered uniler the 
Chilean law with all the formaliti**s of that law, an<l duuii- 
cileil iu Chile ; 
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That a society " en comw^dita simple " (precisely like a 
society anonima) forms a juridical person distinct from the 
members considered individually ; 

That under the rt-coi^nized principles of international law, 
a juridical or moral person borrows nationality of the State 
or legislature from which it has received its existence ; 

That under the recognized principals of civil law, as ap- 
plied to commercial societies, such societies continue to exist 
during liquidation ; 

That Alsop k Company in liquidation is still Alsop & 
Company ; 

That Alsop & Company being a Chilean society is a citi- 
zen of Chile ; 

And, therefore, that under Article 1 of the Convention of 
1892, this Commission has no jurisdiction over this claim. 
/By this conclusion it is not denied that certain cases may 
arise (like the Cerruti case) in which redress may justly be 
granted by means of diplomatic intervention to an individual 
member of a society for injury to the partnership property.. 
The demurrer is sustained wholly upon the ground that 
Alsop k Company, in liquidation, being a citizen of Chile, 
this Commission, under Article 1 of the Convention of 1892, 
has no juiisdiction to entertain the claim. The case is dis- 
missed, therefore, without prejudice, however, to any rights 
which the claimant, or claimants, or Alsop k Company, or 
its liquidator may have, eitlier i»y diplomatic intervention or 
before the Government of Chile, or the courts of Chile. 
Nor are the merits of the claim in any way prejudiced by 
this decision. According tu tije brief of the Honorable 
Agent of Chile, it is declared tJjat this claim 

•'Isanionj/ tlj*-* Jiabiiitief? tijat the Gcnernment of (^'hile 
engage to ]»ay for tJje ac*;ount of Bolivia. * * * Thh 
Chilean (ioveru/jjent Jjas always regarded it, and does still 
regard jt, ah a JJabJJJiy on the }/art of Bolivia towards the 
clainiajjt ; an 'J in order lo induce the Bolivian government 
to sign ilj'- 0«;iJnite treat^\ of peace, which has been nego- 
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tiated for many years, the Chilean Government offers to 
meet this and other claims as part of the payment or con- 
sideration which it offers to Bolivia for the signature of the 
treaty. This hag always been the position of the Chilean 
Government, and is its position to-day, and if Bolivia signs 
the treaty, the claim of Alsop & Company, as well as the 
other claims mentioned, will be promptly paid under the 
treaty engagement, as a relief to Bolivia from the liabilities 
which that government has incurred and for the account of 
Bolivia." 

The claimant is, therefore, remitted for relief to the Gov- 
ernment of Chile, whose assurances are thus given, and the 

case is dismissed. 

J. B. PIODA, 

The Coinmissioner for Switzerland, 

C. MORLA VICUSA, 

The Corartiissioner for Chile, 
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Dissenting Opinion of Mr. Commissioner Gage. 

From my point of view of the questions in the above case 
I find myself unable to concur in the decision of my honor- 
able colleagues and dissent therefrom for the reasons herein 
stated. I refer to their opinion for a very clear and complete 
statement of the case. 

1. The entire objection of the Honorable Agent for Chile to 
the jurisdiction of the Commission in this case, is covered 
by Point III of his motion, which reads as follows : 

"Alsop & Company is not an American copartnership, 
but a Chilean society ; and as such Chilean society, Alsop 
& Companv is a juridical person and a citizen of the Re- 
public of Chile." 

The questions, pending between the high contracting 
parties to the Convention of August 7, 1892, under which we 
are acting had been, many of them, of very long standing. 

Their purpose in entering into that Convention is ex- 
pressed in the preamble thereof, i. e., " to settle amicably 
the claims made by the ' citizens ' of either country against 
the other, growing out of acts committed by the civil or 
military authorities of either country," etc. 

Article I of the Convention reads : "All claims on the 
part of corporations, companies, or private individuals, citi- 
zens of the United States, upon the Government of Chile, 
arising out of acts couimittod against tlie pcjrson or property 
of citizens of the United States ^ ^ ^ shall be referred 
to three commissioners, etc." 

It was the evident intention of l)oth (countries to furnish 
a tribunal to which all claims of tlui " dt/ze/i.s'' of either, of 
the character named, could be ref(UTed for decision. 

The words "corporations, companies or privates individ- 
uals," was intended to embrace all the " citizens " (;f either 
country who might have such claims. 

The members of the firm of Alsop ^, (Jompany were 
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" privftto iudividuHls, oitizt'iis of th<» TnitiMl Stiites.** The 
olaimauts r€»pre»eiit tlu»in. Tliereforo, if the firm of Al- 
8op iV Couipniiy does not hehmg to one of the clft«H<*8 of 
"citizens'* of Chile niMntioned in the C'ouvention, and which 
claHH4»s w<Tt» ititentl«Ml to in<*Iiide 'ill of its ** citizens/* it wan 
not a citizen of Cliile. within tlie meaning (»f the C^ouvention, 
and the individuul nieinhers, " private citizens of the United 
8tates/' are entithMl to prefer this chiiiu before this Cou- 
Teution. 

We must ascertain, then. wheth(*r Alsop A Company waa 
a ** corporation or conipuny," :i ** ridz* n of Chih*.** within the 
meanin)^ of thi» ('onv»»ntion. To do this we must asc4»rtain 
what th«» attributes and t*!iaracteristics of a corporation or 
company are whicli ^ivf to it citizt^nship in a <*ountry. 

2. We sliould hear in miiitl that, in the words of Artich* IV 
of the Convention. th»* Commission is n*<pnriM| t*) '* ileter- 
mine all of the (piestions which com** hefort* it, a<*cordin^ to 
their lK»st judgment, ami according in pfthlic A/#r, justice and 
equity.'* 

It is w«*]| to remember, also, tli«» fact that there have lH»en 
eight Conventions betw«»en tin* Cnit^ul Stat«*s and oth€»r 
countries, be^innin^ with th** y»ar l^.'i:* and coming «h»wu 
to IHHO, in which iilentically th** sam«* l;in«^iia^«» has Inn^n 
aatnl as in this ('onvfiition in reffp'tict* to the claims that 
were to be pn*sente<l to t»ach Commission on the part of the 
Unite*! States. They are as folh»ws : 

(•rtat P.ritaiii lS;V{ and ISTl 

Colonil»ia lHr»7 

I Ecuador .... lsri4 

Mexico \HI\H 

iVru \siVJ 

Vene/Ufla .... \xi\9 

France Isso 

i>urin;^ that p»»ri«H| of thirt\iiuie \»»ars. between lsr>3 and 
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1892, the (late of this Convoutioi), there must necosHtirily 
have beeu a large nauiher of chiiius siinilHr to tliis, eotuiiig 
before the Commissions actiug uiuh'r those (.'onviititions, 
aud it is sigiiiticant that while six of those (.'OiivcMitions wt^re 
with countries using the civil hiw, in no case has u chiim 
been rejected for the reason urged here, although it is ap- 
parent from an examination of the leases that if it had heen 
considered a tenable objection, it might liave been urged 
frequently before those various (.'ommissions, and, as we 
will find later, it has been occasionally raised, but never de- 
cided in favor of the respondent (fovernmeut. 

3. lender tiie terms of the Convention, only citizens of tiie 
United States have a riglit to present claims to this Conven- 
tion on behalf of the I'nited States, and only citizens of 
Cliile on behalf of Chile. The wonl " citizens" in nrference 
to "private individuals," has constantly n»c*Mved very strict 
construction before thfs<* various Commissions. 

Dr. Lieber jmivs on this sul)j<*ct, in th«» raso of !5aron, in 
construing thest* saniir wonls in tht; Convitntion with Mexico 
above n^ferrt'd to : 

'* It n*niaihs to an.s\v«*r tlii> ipH'stion • !)o<»s or <1o<*n not 
our instruni>*nt takt- tii«' \v«)ril citi/i'ii in tin* (juotrtl pas- 
sage, in its fullest s<M)s(', in<*lii(lin^ th»' id'^a of till*fjuii,r,f 
* * * As to tin; iiKM*^ i1"niu'il ronf«*rriiig ritiz<*iiship, the 
question has btM-n oft< ii (lisriissftl. It is possibh' that a 
person po»rs>r.s a pt-nnant'iit dw«*llin;.^-plac'«« an<l <lom«'stic 
establishnit'iit nloniicil ». in a <'<>iiiitr\, and has s«tthMl tlnrr«*, 
without «'nt«*riii^' a-^ a iimihImt into it> |»oIiti<*al NOi'i«'ly, an«i 
in th«« sani»' nianhfr a person nia\ pi>.>*-i*^-% r<-al piop* rt\ in a 
counlrv an<t cultivate th*- land without n«<-«'.-»saiilv bfronjinj/ 
a citizen. 

** I anj eonvin<'«"i that tip- uoi«i <-ittztn \^ tak«-n in the 
Convention of l^^s Ju \\^ fuH ,^x\y\ iletinite •^•■n'»«'. arjd not in 
its conditiorial afi<l limiti'l •<'n•^«'. \*t\\\ no <;n<- ean in- a 
*lfiZt'n in th«* <*onipI«-t«* -• •;-.■ *»! the 'aoI'I mii uhn'h it rui'arj**. 
indeed. al»soljit»* //- /y/ ./ ■''///// m. .md 't.'-mfl 'ffn \\\\\\ tlje 
]htlt(u''if t*i>i'\*-X\ \, *ff tu<> J^tate^ oi ;/«lV«•InnJent•^ at oii«- and 

the same tim*-. ' 
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This lauguage wrh uhocI with reference to a rlaini pre- 
sented by two perHOUs who were copartners in the honse of 
Baron, Forbes tV Co., who admitted tluit they were British 
citizens, but conteiitled that the company of Baron, Forbes 
Sl Co. was a Mexican company, lience a ** juridical person" 
and a Mexican fitizen, and entitled to recover, as such, l>e- 
fore said Commission, notwithstanding two of the individ- 
aals composing the company were admitted to be British 
subjects. Dr. Liflier «>vt*rruh»d the contention and dismisseil 
the claim. 

Mo4)re Arbitration, p. 25*21, Ac. 

One author says tiie '* test of citizenship, according to th© 
Constitutional jurists, otht*r than those of Kngland and the 
Unittnl States, is the rigiit of being t*ligiblt» as an elector." 
liiiwrence's Wheaton, p. M03. 

It is apparent, then, that thf word "citizen,** as qualifying 
the wonls •*cor[)orations*' and '* companies,** is not used in 
the siime sense as wh«'n it <pnilities tht* words private indi- 
Tuluals. 

4. What, then, is the meaning of the w«inl citizens when 
qualifying the wonls "c^orporations" anti **compani«*H,** in 
this (Convention ? The words in the Spanish version are 
**corj>*tfuiri(m^jt*' and '" rnmpmii>tity To det«*rmine this ques- 
tion we must first consider what a (*orporation or company 
is; second, what attribut«'s it has that giv«* to it citizenship 
within the nitMining of iiit«*rnati<»nal law ami of this Conven- 
tion. 

** A corporation in dititHMJ an .in artiticial person like the 
State.** I (*o<»k. Corporation?^. 'M Kditi«>n. par. l/i ** It is 
an artitifial hmuj^ invi.HiM**. intangible and ♦•lifting only in 
cont<*mplatinn «>f lav\ . it pi»>»-«'?^,sf> onl\ tlio?»»« pro[>erties 
which th«» rh'iit*9 i»f it> t'r»ation o«inffr«* upon it, t'ithfr ex- 
prrsslv or in«'iib»ntallv. to it** v**r\ iii^tt* nre*. Th»-H«« ar** such 
AS an* >upp«»>«m1 to br^t ftTcft ih«« obj«»<*ts ft»r which it was 
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created. Among the most important are " i7?i7nortalUyf'*SLud, 
if the expression may be allowed, individuality, properties 
by which a succession of many persons are considered as 
the same, and may act as a single individual. By these 
means a perpetwtl succession of individuals are ca])able of 
acting for the promotion of the particular objects, like one 
immortal being." (Marshall, C. J., Dartmouth College Case, 
4th Wheaton, 636.) 

In the broadest sense of the word, the " king" and the| 
"State "are corporations. The individual may perish orj 
be incapacitated, but the ** king ** and the ** State " continue. 
The first charters granted to corporations were granted by 
the king for the government of cities. (Angel & Ames on 
Corp., nth Ed., par. 22, p. 15.) Thus the sovereign first 
deleijaUd by his charter to those corporations the authority 
to govern a jmrtion of his dominion. They partook neces- 
sariiv and naturally of the sanio attributes as the State itself: 
one, if not the chief of these, was ^^ perpetual successions^ 

These public corporations are so essentially a part of the 
sovereignty from which they derive their power, their abode 
is so absolutely tixed, their " immortality," in the corporate 
sense, is so porp»»tual that it is self-evid<»nt they owe alle- 
giance to, have tiie nationality of, and are, in that sense, 
citizens of tliat sovenngn. 

"And from tiie conception of sudi an institution (i. «., 
municipality), grew tlu» idea of * private corporations.* " (An. 
& Am. on Corp., lltii Kd., par. 22, ]). 15.) Tin'se partook 
of the same attributes, and, for likt* reasons, have the nation- 
ality of the sovt^reign who gave them WxiSix cfkurUr or patent, ) 
and who became, in a sense, sptmsor for them, and was, 
therefore, bound to protect tliem in their enterprises. 

These chartei*s to priv.ite corporations w<*re gmnted on 
th« theory that such orgaiiizations were for the ** publio 
gooil." The ptthlir l)e!ietit is deemed a sutHcieiit consi<lera- 
tion for a grant of corporate* privileges. (An. iV: .\m., par. 
13, p. 7.) The priuciph* is, and has so l>een laid down by 
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Doinat, that the ilosi^n of a corporation in to provide for 
HoiiK* good that is iis»*fiil to tin* public. (An. anil Am., p. 13, 
u. -I. 1st 151. Com., p. 4rM.) 

It is lichl ** a corporation can l>«» eroitetl onh* hv the ^r)c- 
erelf/n power." (Cook, Corp., 11th K<1., par. 1, Am. and Eng. 
Kncl., 7 vol., p. iWVJi. ** It is rrf.if^^d by charfer, formerly 
granted hy tlic king, later l>y the legislature.'* (Cook, Corp., 
par. "1. ) A l)usiness corporation is a fictitious person, crfatetl 
either untlt»r a special or general charter. It has the power 
of intletinit4* succession, with the right to issue certificHte« of 
stock to the owners of its shares, the stock l)eing trausfera- 
hlo hv the liolder. It mav sue or be sued, and transact all 
of its business in its corporate name. The shareholders, 
except under special pri>visions of statute, and to a limitetl 
extent, are not responnibli' for it> del)ts, nor at all for its 
torts. The «le.ith or dis.ibility i>f a stockholder in no waj 
ktTerts it. 

*' fhi* p«)wers of a eorporation are Hk* */^ rrtrp^trtttf *xfj*i' 
enrf , «l«'riv«Ml fr4»tnthe h*ui*^l.iture. and ar«» ft>(, as in the caiie 
of a r,,fiirfn»rsltift^ ei»-i-\t«-usiv«* with th«* powers of the imli- 
%'iduals wln> eonipo>.e it. Its c-h:irtt r. : h« it-fore. is the tn**'iitnrf 
of it^ iM»u«T. and it can lawfiillv *\*'\r\^*- onl\ nnch powers 
as ai«» fxpre^^ix eoiif«ri.>i n|M»h it. l»\ that inNti'Uin«*nt, <»r 
nt»c«->saiil\ ifn|»li»'.l tht-rt- fmni." Tih A. an»l K. Kncl. Law. 
2d Kd.. vol. 7. p. ♦'.'.»."> . Aiiu'iist l'»ank '•. K irl*-. \'-\ Peters, oHT ; 
X. Y. Fir«* In**. C«» '*. KIn. '>tii ("mih.. p. r»r»ii. The pow«*rs 
of a c.»rpoi.ition cannol !»♦• ••njii::*-.! i»v it> ''•y- urn, i7th 
A. and i: IvmI.. -JI IM . r.'Js ; r„..vKM.r r Ilartb-y. Wl Calf. 

ir>.) A «'ot !»•»! it |i»n «• «Iin«»T . { / y / ' ," , ''',.j /f- ...nsfif*lt* li 
h*J I'll ' . ,, ,* . t * f ,' I ' f . .'.<■* n K ' •, 'I '' ' '> I t* tf f f If *</!•- 

1 1 *'t'S • f f^ I l-»t Hi. ( '<iin J7 I . Oh\ •M •' L. L. A' < I., ItK) 

\V»- -H* t'. tl^'ii. tl. it I r«»rj..»i itt •!! I** d'*i»«-!jdcnt for all its 
pov\ tT «». ii -" iii»l \ I. j • 'ii tt-» .1 t! !• r It I*. tiM* ••»••;/ "ft* that 
conf«r«» n|««»ii it hf»*. It i«* a «• • i*'*- of th** State, which, 
through itN ''««///' r, gives it b«*iuL:, and upon which it is de* 



89 

pendent for its very existence. Usnally it is vestoil with nil 
of the rights and powers, for the oouduot of its husinoss und 
affairs, which a natural person possesses. It is froipuMitly 
yesteil with the power of eminent domain, of colloctin^ tolls 
and fares, issuing bank-notes, and otiior privileges which it 
would be utterly impracticable to confer on any being not 
having " perpetual succession." 

The migratory nature of its shares, changing tlay by day 
from hand to hand, now held bv the citi/tMis of one coun- 
try and to-morrow by the citizens of a dozen tlilFen^nt coun- 
tries, makes it absolutely impracticable for the inten^stH of 
the stockholders to be guarded and protected from injury 
and wrong by any, except the government of its creation. 

This is one of the most cogent n^isons why it must have 
the nationality of that country (a reason entirely inapplica- 
ble to copartnership). 

In the language of Dr. Lieber, in the case of ihiron, Forlnm \ 
& Co., hereinbefore cited. ** it is al)soIut(^ly inc^orporated in \ 
and aH»itnii'ntfil with tiie politiriil soei«*ty wliiirli givi*H it be- j 
ing." Hence it has nationality - the* nationality of the 
country which gives it birth, and it is tlH^rcforif tn^atiMl as a 
citizen of that country within the meaning of this and Mimihir 
conventions. 

5. In tli(' Spanish v«'rHion of IIk* tn^aty, as we have ntated, 
"corporations" arid '* <-oinpani<M " iint rulli**! " corporii- 
ciones " and " r<injp;irii;f^." If Wf fnel that ('liih' han, in 
her Coile, *' ;i«*?*M«-iation-, ' \*hi*'li jin* tli'T** r;ilh-d "roipora- 
ciones ** and otij»rr-» r.ill*-/! * <'orfip.ini>i-f. and whirh Iiuvm all 
the characl#-ii-t:«'-' auA hXU\\i\\U'm of our cor poratiorm, th'^n 
they havf' irn*- ri;iti'>ri;i;it'. I'tf th«- tt'llAt^\^^ W' hav*? \tn\uU'i\ 
cot, and ti;**v ;i'i'j tij*-, n/Jif .tt*' tf,!- /ror por/i'rM/rH*H " atj'l 

tioL* '*r ' •>:. .•:•../.■,-" *:..': ...1 *« /.'/? '/< « /. «'-ttabb»»h*->J by vir- 
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tne of a law, or which have not boen approiYtt by the I^esi- 
dent of tlie /it^pnUir, with the a<l%iee and c*ODAont of the 
Council of Slate, are not juridical persons. 

Artieh^ 547. Industrial rnp*ir(nernhip8 are not included in 
the provisions of this titl»». 

Article 54H. The statutes (charters) of corporations, drawn 
up by themseh'es, nh^ll he ttuhtnitted for approval to the 
Ih'esitl^nt of the liepuhl'n^ in concurrence of the Council of 
Ktate. 

Article 549 provides that the property of a corporation 
d<H»s not behmg to the individual members, and they are not 
liable for th«^ debts of the corporation. ♦ ♦ ♦ jf w^^ 
corporation has no le^al existence according to Article 546, 
thiMr cojlectivt* act** ar** bindinj^ upon each and everv one of 
tlM»ir nitMulMTs iu Milnl.t, .Vrti<'|«» .")')() provid**^ for the gov- 
erniiHMit of tin* forporation b\ a majority of its stookholdeni. 
Article f*.")*! provides that corporations mav arquin* propert? 
of all kinds. 

Articif f).")!) proviiles tliat corporations cannot dissolve 
thenis*dv«»s without tln» approval of the authority which 
Iegitiniati/.«*<1 tlifir f»\ist«»n<*«». I»ut tln-v niav b«* tlinsolved bv 
such authorit\ or b\ provision of tht* charter, notwithstand- 
ing the wish»»s of tin* infrubt-r^ to th** contrary. 

It app«»ars from tln'se fxtrat'ts from thf Chilean Co«le that 

thes«» ** «M»rporacion«*s " hav«» substantially th«» sain«* powem 

and limitations as our corporation*^ : that th«'y 7/r/»v their 

powt»r from tin* i^p^'iil >tn(^t'>riftj t/rtuf^il f/fn* hy tht /b'^^i- 

ihftf 'ni*i / 'U>i' if ••^* >V //.', :ind that thfV rr/t/i' f rftau*/e their 

charter ^r^ith'^ul th«* nj^pr •• // of lh»» f^'ttm* / "ir-r ; that thev 

havf y- ry»f '•/ ff Ml ■.-. .•W.I.., and art* not atT«M*t#''l bv th«» <Ieatb 

or ini*apantv of a mctiibt*! or in«'mb«*rs. and that th<*v have 
• • • 

thf nam*' rli i!a»'t»Ti**tir«i airl :ttt ril»iit«-* a^ ||i«* corporations 
and compani***^ ••( th** cmniion law. \i}ii<*h h iv** nationalitT. 
Th*****-. thru, an* liif •* corpMraciunt-H " v^hich art* t*till«*d cor- 
poration> in tli** Knulish v«T**i«»n. and for the rt^anons wo have 
given llu-v hav«» iln» nationalitv of (hilf. 
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6. It was assumed in respondent's brief, that the words 
" corporations and companies " mean the same thing, the 
first being more frequently used, it is there said, in the 
United States, and the latter in England. In some authori- 
ties they are treated as practically identical. 

In Angel & Ames on Corporations, these words are used 
interchangeably, hut only in the sense that the *' company " 
has all the attributes which, we have pointed out, belong to 
a true corporation. 

There are, however, associations both in Great Britain 
and the United States which are usually termed " compa- 
nies " in the United States, and which are, properly speak- 
ing, ^'6>m^ stock companies. They are partnerships as to the 
liability of the members, but they have certificates of stock 
representing their shares which are transferable. But in 
many of the United States the law in reference to joint 
stock companies has been so modified as to give them all 
the powers and privileges of a true corporation, and where 
that is done the statutes, and in some of the States, the 
constitution provides that they shall be held to be corpo- 
rations. 

These latter companies, which have the essential attri- 
butes of a corporation, are the only companies in the United 
States (except business corporations), which can have 
nationality, and hence they are the " companies " mentioned 
in the Convention. 

Chile, by its code, has provided for exactly this kind of an 
association, having distinctly and clearly all the essential 
attributes of a " corporation " as known to the common, 
and, in fact, to the civil law. To show what these provis- 
ions are we make the following extracts from that code : 

Article 2061 states, in defining the different kinds of 
^U)ornpanias^' it is a joint stock company when the common 
capital is contributed by shareholders who are liable only for 
the amount repres'^nted by the shares they hold, and when the 
partnership is not kuown by the name of an individual, but 
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(leHi^imted Uy the* business in which the company is en- 

In the Cn in tf I t't'ri, 1 1 i)n\\i\ unii«TTith^ \\\/^ StH^ie^ltiil Afinn- 
iiifij' it is providrtl : Arti<*h» I'J? : '^ T\n* StH'iet/*tt/ Am'»nhna 
exists l>y virtu** of a 7r ' />* of th«* /^t^it/tnf of the Kepuhlic 
which autliori/.es them. This iuitliorizutioii is equally nec- 
essary* in onier to motlifv tlifir statutt*s icliarterst in onler 
to continue tin* compani»*s. which liave heen constituteil for 
a ti\«Ml ti*rm. and in onler to Jissolv** tli«*ni before the time 
or perio*! stipulateil, or in olln^r cases not provitletl for by 
law. * 

These companies are create I by the tlecret- of the Presi- 
dent (the Sovereign I approving their ''harfertt. They have a 
perpetual suc<»#*s.Hion, just like any other corporation ; tlieir 
sto(*k is transf«*rable like a corporation, and, as will Ih* nveu 
by tht* ft^rej^oin^ ipi<»tations from lhi» Chilean <'ode, they are 
a true busine.s.*^ corporati<»n. or joint stock company poHHeMs- 
\\\)l all the powers and attributes of our corporation, and 
they are d«»pendent absolutely upini th«» charter (granted by 
the l*resiilentoftlu* Kepublic for all their powers and existence, 
just as is our corporation. An«l they have. tht»n*fore, un- 
doubted nationalitv. Thev an* the otilv asnociations. known 
to the (*hilcan Code. e\<*cpt the •• corporaciones ** niention^nl 
aImivc, which htii\' the .-ittriluites and characteristi(*M of a 
'* corporation." Tlu»v are includt*d in the title of the i*hilean 
Commercial (*o«le wliich tnsit^ of ** La Sociedad o i\>m- 
pania/* an«l an* un(pieMtionabl\ the *' r nitp'ifitttft'* r^ftrrnl to 
in tht //f'//'/. '"/ thtit ft'tfue. 

It is a<iiuitt«Ml by ail that AUop A' (*ompany di<l not 1)6- 
lont; to this *•/'•"/</> /'#/./ A n" tit, tit," but to the aMsociation 
known under lh«' ('hil**an ('oib* a^ •• n . nttin-fit i »nt»pi»** 

7. 'rh«*>«'. bi'.Hin*— > " • "/y*"/'/^"'!.* and" "///y"/N*.j*"an» very 
dilTt-ieiit. hMU««\»'r. fioiii a •^♦utrai oi HjM tial partnt*rHhip, 
stich an ih<»>f »li —ciil'«d in Arlh lf"» *Jn.*»:; to •JiiTl and Articles 
20'.i.s_*jin:; of iht. ( luh-.m ri\ii <\.de. and to uhich it ia 
liilnuttfd .\Ui>p 1% Conipan\ tirl«in^t*d. The partuersbips 
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there described are true partuerships, just as abHolutoly and 
effectively and having the samecharaotoristicH and attrihntoH 
as those designated by that name in the Unitod Statics. 

They have none of the essential oharaeteristios and attri- 
butes of a true corporation or of the ** corporaciones " and 
" coropanias anonimas.*' 

The following is a synopsis of that portion of the (yivil 
Code of Chile which treats of these assoeiationH, which 
shows that there is no essential ditlorence l)etwe(Ui tluMn and 
partnerships under the common law except the fact that 
they may sue in their company name. 

" Article 2053. A partnership or company is a contract in 
which two or more persons agree to join something in <u)m- 
mon for tlie purpose of dividing among tliemselves the 
profits arising tlierefrom. A partni^rsiiip constituteH a juridi- 
cal person distinct from tiie partii's rohsichMtMl individually. 
Article 2054 provi<les that in the deliberation c)f the partners 
a majority of votes shall be decisive. It also provides what 
shall constitute a majoritv where the contract does not state. 
Article 2058 provi<lcs tJiat the nullity of th** partn(*rsliii> 
agreement shall not «*tV«'(rt the right of action of third per- 
sons against ea(*h and every one of the partners on account 
of the transactions of the partnership. Article 2001 pro- 
vides that a partnership, whether civil or connnercial, may 
be general, limited, or a joint stoirk eompan> with limited 
liabilities. It is \\. general partnership wlurn all the partners 
take part in tli«* munagenK-nt or wlien it in managed by per- 
sons s«*l»-et#*.l l»y rorijiij'Mi consent. It is a limited partner- 
ship when Mh** or luoi*- of tfje partners limit their liability 
to the amounl of ti»e •^ulfHcription. W • have her«*inbefore 
quote<l th»* pr*»vi-.iofj a^ to joint nlorrk companieH. Article 
20*>^^ proviii*'-^ that j.'«-ij<'ial partijer'^hipH may have one or 
more !*ptM-i:i. |i;irt rjt-r-. Xitjrj*- 'jor,.'! |;fovif|<'H, iimofig other 
things, ti; it if xi,*- Ihi^mj*-. for *Ahp'h it ik oigani/.«*d is of 
limit**d 'irir it;»fj ?i. it jt Ai-.iW l/«- mrh ».-too«i fo have Iwren 
enter»-'i iijto -A ;♦.• f. f. f.f.« <- ioth;it |,#fio'i Aiti'-h- *JO<J'# Hlalen 
that tii»- t'-''.** I v./ [..if?.'^ \\%,\\ \\x til*- \mu*. for the divis- 
ion <»f fr'-r.'- 1 ;.;,'/."« ^ **. itj* i« •^O*)'- pro*' J'l'ii that Ml tlni 
alw^^h' •• 'f • •- ; r — • •'.;. ...i*-o»i' »i. it *! ^iwxW **e uriderMtood 
the divi-i'w. of \.\',\»\ .:*. ; >/t< utr.-i.. u* /r.;id<- in proportioijatu 
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amount, as «*hoIi partuor may have roDtrilmtecl to the com- 
mon rapital. Article 'IWH provideH that the partnership is 
diHHoIvtMl liy tho rxpiration of the p(*rio<l for which it is 
eHtahlishptl. ArticU* *i(K>l> pr«»vidr8 that partnerfthips Khali 
he (liKHoWed l>v tlitt tciinination of the luiKiueKH for which it 
was entertMl into, -jf hy tlie arrival of the period tixcnl in the 
articles (»f i-opartnership. Article 21(H) prorideH that in- 
solvency shall work dissolution. Article 2103 provider that 
a partnership is alst) dissolve*! hy the natural or civil death 
of any of tlie partiH*rs, ♦•xcept when t)v provision of law or 
hy the contract of tli«» partnership, saiil partuernhip is con- 
tinuef) Ix^tween the surviving partners with the heirs of the 
deceased or without them.*' 

8. The limited copartnerships, such as that proTided for 
in the forejroin^ chapter, and to whieh class Alsop A' Com- 
pany Kelon^ed. is familiar to the l>usint*ss world au<l haa 
been for ci»nturies. In this rountry it was hnmnred from 
the French code. (.Vmes /'. Downing, 1st Hra4l. N. Y., 229! 
3d Kent, Com. *M^.) Cutler tin* name of ** St^cftf^ en onnan- 
dife^' it has t»xist€Ml sinc»» the Middle Ages. '*// rrn^ ahrays 
couttitleml ti ruofEH p'lt (ui^ri*ftip*' (See same case, where 
will he found a full history of limit***! copartnerships and 
full citations from the eivil law, showiu}^ that there it is con- 
sitlered as a partn«*r»*liip and as a I'Ain NF.lismr S(»LiLLY. I 

The provisions for the formation, termination, disao- 
lution, r»»gistration. and liability of j^^neral antl special part- 
ners found in the Code of Cliih* ar«* almost identical with 
the statutes on that sul)j*M*t for th«* Distrirt of (*ohuul>ia, 
ami in the Cod»» of California. Praetieally the same pro- 
visions as to limit»*tl piirtnernhipH ar** fiuunl in theCVnle of 
New Yolk, in tli»- Stituten of Mirhi'Mii. and in nearlv all the 
States of tli»* I ujori. 

The •»tnkin^ •^innlaritN Intwe^-n tins** and th«* Chilean 
i'ode in ref«-rein*e f«» thin vulij»M*t »«liow r<»n«*luHivelv that 
they all li:iv«« .1 eMfiiiiptii «»ri'^ni. and that a iifiiited partner- 
ship in Chile i*» no othi-r oi ditV»r«Mit tliin^' from a limited 
partnership in an\ of tli» Inited Stat**?*, ex«ept that in Chile 
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it is given the right to sue in its company name. Certainly 
these limited partnerships do not derive their powers from 
their charter (for they have none) nor from the code. 

Neither would any one claim that because the statute pro- 
vides regulations for these limited partnerships, that it there- 
fore conferred nationality upon the partnership. 

That they are not corporations has been decided in a case 
in the State of New York, in which it was stated that '*the 
company is domiciled in New York State, and constituted 
by written articles of association, whereby its capital is 
divided into shares, its shares are transferable. The death 
of a shareholder will not work a dissolution. The business 
is conducted by a board of managers. The property is 
vested in the exclusive possession of three trustees, and all 
legal proceedings are conducted in the name of the president 
or these trustees. Thus it is a quasi corporation^ as between 
the members, hy their voluntary contract. As to third per- 
sons it is a partnership. Inasmuch as a corporation is 
always created by charter^ while this company is self -con sti- 
tuted,^^ held this was a copartnership. (Hoey v. Coleman, 
46 Fed. Kep. 241.) 

There are these clear distinctions between a commercial 
corporation and a limited copartnership. The former, as 
we have pointed out, derives all its powers from the sover- 
eign; the latter depends for its powers and existence upon 
the agreement of the partners; the former has corporate 
"immortality*';- the latter ceases to exist by the civil or 
natural death of a general partner, and may be dissolved 
for other causes; in the former the stockholders are not 
liable for the debts or torts of the company ; in the latter 
the partners are, even in Chile, eventually. 

It will also be observed that, by Article 2058, in case of the 
nullity of the partnership for any reason, the right of action 
of third parties on account of all the transactions of the 
partnership, exists against each and evei^y one of the partners. 

9. It appears, then, that this Chilean Code does not attempt, 
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Aov more tlian the codes iu the vnriouH StateK of the Anier- 
ican UnioD, to delegate any power or authority to the co- 
partnership, and inakeH hut few reguhitionn for it. In tact, 
the partiiersliip in tliere, a8 elnewhen*, exchiHively a matter 
of contract, just as much so as under the common law. 

Tliese copartnerships, then, are ch»arly distinguish- 
able from the corporations or companies of the com- 
mon law wliicli have nationality, and also from the**c4)r- 
poraciones '* and the *' coinpania anonima '* of the CMiileau 
Cinle. There are these clear distinctions hetween the •• #v#r- 
pnritci'»f^t'tt " and ** mtnfniytia itunnnmi^* and the general and 
limited copartnerships of that code. It is not necesaary for 
either the general or limited copartnerships, the ** #v///fY/c*i *' 
or tin* ** ^/j nnmttnliffi nimjtlt*' to pi«*pare and tathuut their 
charters to the /Wj<tt/t'itf of tht» Ut/mUtr and the (%iun- 
cil of State, and pr<icure a hKruKK from them Injfore 
they are emp<iwt»red to do any business ; but thin is re- 
quired of the '' corporaciones *' and the ** compania anou- 
ima." <See (*ivil Ctule, r»4H, iukI Commercial Cole, Article 
427, fiitte.) The partnerships may be dissolviHl by aet of the 
partita, or their aign^ement may be changed by their own 
contract, by simply filing the anjentle*! contract, without the 
neceasitv of anv */<*•/'*. and witlmut pi»wer in an%* one to re- 
(use the n^gistry thenM»f. IJut the ** <*orporacioues *' and 
" coiupania anouima *' cannot be <lissolv«*t| by the cor|N>rtt- 
torn tliemstdv4»s, but oidv in the manner in which thev were 
(ormeil, or by th«* action i>f a court. The ftirmer has ** |k.t- 
petual suci*«*ssion.** th<* lattfr has not. In tli«* former the 
member^ jire not liable forth** debi?> or arts of the company, 
in the latter th»*\ ar«*. ev«'nluiilly. 

It has Ihmmi wt'll *«aid that " th** ditf* ren«*«- lN*tu«*<*n a iH>ui- 
pany < corporation e*^t:il*li*«it«d for piivatt* ha/.ard and profil 
by an act or '/i'//7^/ of inroiporati<»n. and a copartnenihip, 
is obvious and striking. Thf latter ih >iinpl\ a rolunttry 
cunfmrf ^ i%x th«* rt'snlt of *^iirh a contiart. \% herfb\ two or 
more person^ agrfc to ctKul'int* their property or labor, or 
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both, for the purpose of a coiumoti undertaking, anil the ac- 
qaisition of a common protit ; and the f^aiu or loss is to be 
proportionately shared between them. But this detinitiou 
greatly falls short of a company established as a body cor- 
' porate, which, tliougl] orij^inating in a voluntary contract, is 
the result, not only of that, but of its nmrirnititinn^ by spe- 
cial legislative authority. -Tliis confirmation is intlispenmihle 
to enabh) th(^ parties to the compact to transmit their prop- 
erty in suctynsiony (An. and Am. Corp., 11th Ed., par. -ll.) 
10. My beamed c()lh*a<^ues, however, contend that under the 
law of Chiht it is a well-st^ttled principle that an association 
of persons formed for commercial })urposes, established by 
law, becomes an entity, ** a juridical person." To sustain 
thiH proposition they cite .Article tiOolJ, quoted ante, and then 
»aj that ** by the law of CMiile, therefore, as \\A\ as by the 
law of all the (rountries wln»re. the civil law prtivails, the threr 
classes of busin(*ss companies, the " ro/eritrii^' ^ rn rinmtn- 
dUa^ and the " tiittfui mi^' <ire in the .siimr mttujitry from the 
point of view of a * jitrilicd/ parsonatitif' As in thi^ case 
of ineorporatiMl companies of tht) Tnited States, tht? indi- 
viduals composing tiicm ar*^ united into onti body and tiiey 
are lost in the corporate existtMice; it is not the individual 
members but thtt h^t'al bcini^ which acts and transac^ts busi- 
ness.*' TIh'V thereupon assume that becaust* it is a '* juridi- 
cal ptM'son *' that both the (general and limited partnerships 
have the same attributes as cor[>orations under tht^ common 
law. 

The \\v>\ error in this statement is, as w«* liave alreadv 
pointed out, that thry ;ir«* not /w*//*// or establislKvl In law, 
but as appt•ar*^ by th«' verv para»<raph ijUolrd, .\rtieh» 'JOf^'J, 
are e.stablishjMJ l»\ tin* 'v;////.//7 of the parties : thev are not 
establish«*d l»v a th'irt* , which <-oiifers upon them all tht^ 
powers and privilf;^»'s whieh tle'V have, as are c<M'poration8 
in the I'liittd Statf ^. iinr ar** thev rNtabli-»heil, as in the case 
of •' corpoi.\eii»u«*N " and *• anonima," in Chile, by the iltcrct 
of the I'roidriit anil Coan(*il of Stat**. 
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The fact that the lawH which regulate a partnerKhip io 
OhiUs in the DiHtrict of Cohimhia, iu California, and Loais* 
iaua, are coilititHl, and that the laws which regulate a gen- 
eral |)artnur8hi|) in inost of the l*nite4l States are not coil- 
ifieil, haa no Hignificance. 

BecauHo the law regulating them in codilitHl, it doea nol 
follow that thev are creatttl h\ that law, when the very law 
itnelf points out in its firnt paragraph that the partuerahip 
** ia a C'»nfratfJ' a rrrttfi^fH of the jhtrfitM tht*reto. 

Ik»cauHe the contract of copartnership and the notice of 
diasolution thereof is required to he recorded in a public 
offict*, it does not follow that the rtmfnicl is rr€*tte4l or eatab- 
liahed bv the State. 

In tlie District of (^olunibia thest* sMtm* instrunienta and 
many others are reciuired by statutt* to t • recorded. Thev 
are nt>t th*»refore '" i*rftttnntA'' of the State. 

These Chilean partn<*rships have no true personality, Ihj- 
cause tliey haye no *' iintuortality '* in the corporate iM^nae, 
and lK»cause they are not createtl by the charter «>f the 
State. They are just as distinct from the trut* corp<iratioD 
aa are partnership.^ in th«* Cnited States, save that they can 
sue an<l In* sued in their cMunpany name. That fact cer- 
tainly do4»s not giy*^ tiiem citi/«*nship. Tht* (*odt* of (*hile 
do4*H not 4'oiift*r nationality upon them. No authoritit^a 
haye lN*en cited holding tiiat m**rt*l\ l>e(*aust* this power haa 
been conferre«l upon any person or persons that they thereby 
l>econie endowed \%ith nationality or (*itizensliip. 

11. .luridir or juridie;il i> dftinfd as n*l:iting to jurispru- 
ilence »>r for dispensation of justire. fS«M* \Vorc«*st«'r. Web- 
8t«*r, and .Vud^'r^on's l>i<*nonar\ of Law.) "To juristic 
persons, we can only attribute :i Jnfttntl. but nn pro|ier 
ttttd'tiiilittj in lh»* Itrliiiii'.d sfUsi'. Nationality iMmtulateit. 
as its ba.His. .i Hfries of riu'hts and duti«»s hs to which a more 
carrfiil iiiVfstijzation al«»n«* fan show \ilictli**r lliey lN*|ting to 
juristh* p»•l^ons riif grant of riti/.enship. therefore, haa, 
iu g<*neral, no mt*aning for juristic pers<»ns. and is tuisleml* 
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ing." (Bar's Int. Law, 2il Ed., 1892, 227, n. 1.) The Chilean 
Code has undertakeu to define what is meant by juridical 
persons. 

Article 545 reads: "A juridical person is a fictitious per- 
son, capable of exercising civil rigiits and to contract civil 
obligations, and to be represented judicially as well as extra- 
judicially. There are two kinds of juridical persons — corpo- 
rations and foundations (endowments) of public charities.'* 

It cannot be said that thes(; juridical persons have nation- 
ality because they have civil rights and the right to contract 
civil obligations, and to sue and be sued. If so, let us see 
what follows. Bv Article 57 of the Chilean Civil Code, it is 
provided that " foreigners in respect to the accjuisition and 
enjoyment of civil rifjfitfi, which the code regulates, sliall be 
treated no difterent than Chileans.** A foreigner, then, by 
virtue of the law of Chile is capabU) of exercising civil rights 
and contracting civil obligations, and can sue and be sued in 
the courts of Chile. Is he, tiierefore, a C*hilean within the 
meaning of this Convtuition? 

Neither can it b(» said that because these ** juridical per- 
sons** ar<» fictitious persons that they liave the right of citi- 
zenship, for uiid(»r the civil law a succession, where tiiere are 
only collateral heirs \vli<> hav«» not accepted it, lias all the 
rights and liabilities of the <leceased, it cjin accpiire new 
rights and iiicur new liabilities. It may incur obligations 
ex d'lictn as i»v the (h*fault of a slavi*. Th«i civil law, there- 
fore, recognizes it as a ]«'g:d entity an<l a *' juridical pt^rson." 
Does it, therefore, have the nationalitv of the countrv wluTe 
it is being j»ri»batrd V 

Neither can it l>e «^aid that, although a copartnership has 
none of tlii' attrii»nti-^ of nationalitv. that the Cjiiiean (iov- 
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ernnu*nt can. i»y de^ijnatin;.' it as a *' juridi<'al person," there- 
by confer citi/en>liip up«»n it V Mexico in its constituti(»n 
has provitleil l»y Sertion II, .Articit* IJ(I, Subdivision U, that 
** foreigners wiio actpiire re.il estate in th«t KejMiblic, or have 
Mexican chiMren. provided they do not nnmifeht their reso- 
lution to i>rcserve their nationality, shall be Mexicans.*' 
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TluK provinion htiH frequeutly come l>efore iuterimtioiial 
arbitrators and it has alwavs beeu held to he iuefTectaal for 
the purpose of preventing a nation from interposing io he- 
half of its own citizens living in Mexico. 

12. As before stated, several cases have arisen Ijefore 
commissions and arbitrators where individual partners have 
been j^iven awunls for injurv to partnership property, or 
where the question as to nationality of these societies haa 
been pn»sented and passed upon more or less directly. We 
have alreadv referred to the case of Baron, Forl^es *V Co. 
In the cast* of L. S. Harmons /•. Mexico, opinion by Thorn- 
ton, Umpire, United States an*l Mexican ('laims Uommis- 
aion, it appeartMl that th«f association was a commercial 
house formed in Mexico; tlnit the umpire allowed the 
claim of one of the pnrtiierH, who was an American, and 
denied tlu» right to n»c«»ver on this part of the other partner, 
who was a (terman. <See Moore Int. .\rb., 'i'^il), *23'29.) 
A surviving partner of. a Mt*xican company was given an 
award l>efore the United States and Mexican (Maims Com- 
mission, ((larrison, Surviv«>r, /•. Mexico, fjieber, Umpire* 
Moore, Int. .\rb. 13.*>G, n. 2.) 

In a case before th«» United States and French (Maims 
Commission, wht^n* thtr roparliK^rship was a company in 
New Orleans (wh«^re the civil law in in force i, the claim- 
ant livtHl in Franct*. Tlit* claim arose during the Ameri- 
can (Mvii War. and the claims of two partners living 
in Iiouisiaua wen* «*ach dismiss«*d l^'eause they ha<l given 
aid and eonifort to th<- «*n«Miiy. but the elaiinant in iliia 
case, the third partner, ua> alIo\%«Ml to r«*eov#«r f«>r injury to 
the partufr^hip proprrt\. • UiM'h«*i«'au **. United Statt-s. 
flout wellV n.p. \1\. 

In the cuHf of Crrruti, rt-ffrrfMl to in the d«'ci**ion of the 
majority of th** < 'oiinuiHHinti. th** elaifij.-int had b«M*n deprived 
ol hi-^ individual propiTtv ati>l lii- ii)t<-r«*Ht in a eopartn«*n»liip, 
organi/<'t| in (Ojoiubia und*r a rodt- similar to that «>f Chile. 
It wa> eoiit«-ihltd on thf part "f Ct»loiijbia that no rtH'OVerj 
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could be had before the arbitrator on account of the partner- 
ship property, because the company was a juridical person 
and a citizen of Colombia, and Cerruti's interests were not 
distinct and separate from that of the company itself. I have 
been unable to discover anything in the case that indicates 
that this contention on the part of Colombia was abandoned. 

The important bearing of that case on the case presented 
here is the fact that Italy, a civil law country, made the 
claim in behalf of Cerruti, not only for his individual prop- 
erty, which was destroyed or confiscated by Colombia, but 
for damages to his interest in the copartnership of Cerruti 
<fe Co., and that Colombia, although a civil law country, had 
confiscated or destroyed the interest of Cerruti in Cerruti & 
Co., because it was claimed that he was not neutral in a war 
that had taken place in Colombia. Both countries thus rec- 
ognizing the fact that a partner in a company has an interest 
in the copartnership property, separate and distinct from the 
copartnership itself. It is true, as before stated, that when 
the matter was presented to the arbitrator, Colombia by its 
brief assumed the contrary position, and endeavored to gel 
the claim, so far as the injury to the property of Cerruti & 
Co. was concerned, rejected on the ground that Cerruti & Co. 
was a juridical entity, and therefore a citizen of Colombia. 

If this had been correct, then the arbitrator, no matter 
what the terms of the Convention might be, unless the point 
were distinctly waived by the agreement for arbitration, coijld 
not award anything on account of the injury to Cerruti & 
Co., for it was a Colombian citizen and its property the 
property of a citizen of Colombia. 

That the arbitrator was required to determine this ques- 
tion in the very outset is shown by the fact that in the first 
paragraph of the award the arbitrator, President Cleveland 
announced that the claim of Cerruti for injuries to the firm 
of E. Cerruti & Co., was a proper claim for international 
ADJUDICATION. The arbitrator, therefore, proceeded to award 
a large sum to E. Cerruti for these losses, not only to his 



52 

iudividutil propt^rtv, hut for the damages which he snflered 
to the property of K. ('f»rruti iV: Co., which couHtituted mach 
the greater j)art of the award. 

13. S(*v«»ral easen are cited by my learned colleagues, in 
which i\w courts iu this eountrv have held that a certain cu- 
partnership formetl in Louisiana constituted a juridical en- 
tity, and that for the purpose of giving jurisiliction to the 
United States courts in cases arising between aliens and 
citizens, or citizens of the ditTerent States, these partner- 
ships were to be considered citizens of Louisiana. A careful 
examination of these cases shows that they in no way up- 
hold the contention that a partnership or limited partner- 
ship has nationality within the meaning of this Convention. 
If that be the doctrine of either of those cases it haa be«n 
OTerruled. 

Tlie first east* <*ited is Sinitli against McMicken, 3d I^a. 
An. Hep 'M\K Tliat cas«* m*Tely holds tliat the interest of 
an individual partner, in a partnt*rship. formed in Louisiana, 
cannot be levied on for his individual debts, until the crfnli- 
tors of tht* eop.'irtnership have tir^t b«>en satisfied. But that 
ther«* is no conflict b«'iwet'n th»* civil and the common law 
doctrine on that .•^ul>jecl. th«* I'ourl, in tint case, recognizes 
in the following langaag** : 

*'Aiid if w<> look to the iMininion Ian writers, we find in the 
gon«*ral tli**or\ a *«ub*%taiiti;il harmony with our own, with the 
French. an«l uith th** civil law tui thi?* point." 

That this quotation fXpr«*sHi»s the true d^^ctrino of the 
coii)iM«>ii \ \\y oil t)i*' {toiiit uili b«* y^*^*^u )»y an examination of 
the f.illowiii-j aulhoritit"^. ITtli .\. A K. Kncl. I^iw, L342, 
i:UI . Nu.l.orii '•. Ko\.'.. i:;2 M:i->. .V.C, . .id K.^nt Com. 05; 
l>aiik '. CiiliMi, U U.. lltli W.ili. f'rjt. LiinNav on Tartuer- 
ship**, p. *».*>'.•. .Ml eUe tli.it ua^ >:i\*\ 111 the caM* of Smith 
r. McMicken w.i.n mere <lu*ta. It ih :ippart*nt. then, that the 
point l»F.4 n>Kl» has no bearing on the cas4* at bar, but if it 
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had, that there is no conflict as to that point between the 
common and the civil law. 

To the same point is cited Nav. Co. v. Agar & Co., 14th 
Fed. Rep. 615, the contention being that because the court 
there holds that Agar & Co., a Louisiana copartnership, 
composed in part of foreign citizens, could be sued as a cit- 
izen of that State in the Circuit Court of the United States, 
under the provisions of the United States statutes giving 
jurisdiction to that court, in a suit between citizens of a State 
and an alien (U. S. Rev. Stat. 629), that therefore such a 
company is a citizen within the meaning of this Convention. 

Nothing could be farther from the opinion than such a 
deduction from the case. It does not follow at all that be- 
cause Agar & Co. was held to be a citizen of Louisiana 
within the purview of the above statute, that such a part- 
nership is a citizen of the United States, or that the 
case brings the claim of such a partnership within the 
jurisdiction of this Commission, regardless of the nationality 
of the members of such a company. 

The statute is a mere municipal regulation to determine 
the jurisdiction of the United States Circuit Courts in cer- 
tain cases. 

Whether a person has or has not citizenship of a State 
within the meaning of this statute, can have no bearing on 
the question of the jurisdiction of this Commission over the 
same person. To illustrate, a person who resides in the 
District of Columbia or in a Territory of the United States, 
although a native-born citizen of the United States, is not 
a citizen of a State within the meaning of this statute. 
(Camden v. Hughes, 127 U. S. 325.) Would any one say' 
that therefore such a person was not a citizen of the United 
States within the meaning of this Convention ? 

To illustrate the point farther, we may refer to the case 
of Railway Co. against Whitton, 13 Wall. 270, where it is 
held that a corporation is a citizen of the State creating it, 
within the meaning of the above statute. But it is also 
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poiuted out in that cane that it iH not a citizen of sucb State 
within the ineaniiig of Heveral provisions of the United 
States Constitution. 

It is not a riti/en, for instance, within the meaning of 
ArticK* IV, Section *J, of the Constitution of the United 
States, which provides, '' that the citizens of each State shall 
be entitled to all the privileges and immunities of the citizens 
of the several States." (Paul /'. Virginia, 8th Wall. 168, 
179.1 

The reason why the ctnirt hohls that a corporation is a 
citizen of the State creating it, within the meaning of the 
provisions of the R. S. G29 it? that '' the numerous and eTer 
changing associates in such an association, cannot be allowed 
to allege the different citizenship of one or more of these 
stockholilers, in order to defeat a plaintifTs privilege of saing 
it as tht* citizen of a Stat<» creating it." <And ivVc? versa.) 
(Marshall /•. H. iV (). H. U., If) How. 328). 

We do not think the doctrine in the case of Agar will be 
8ustain<*d by the Supreme Court, and it is certain that 
numerous later cases have Immmi decitled bv that, and the 
Circuit Cfuirts holding a ctuitrary doctrine. In Adams Esp. 
Co. /♦. May #7 *//., 27 Fe«l. Uep. 1M)7. it is ludd that such an 
association could not be sued in the United States Circuit 
Cimrt. This is the same Atlams Express Co. describe<l in 
Hoey r. Coleman antr-. In (*hapman v. Barney, 129 U. 8. 
677, riK2, it was held tliat a joint st(K*k company is not a 
citizen within the meaning of th«* above statute. The same 
was held in reference to a limited copartnershi[), formed 
under the laws of Pennsylvania, where these companies 
have many of the attributes of a corporation. (Carnegie k 
Co. /*. Hob.irt. '».'{ F«*d. K«*p. p. in. I 

ArtitMe .'»1.'). riit'd by my rollt.i^ruos from Field's Proposes! 
Int«'rnation:il CtMb*. wlnrh i** ^oini'Mhat ♦•rmiMMMisly <|uote<l, 
has n«» :ipplicati<urh*'rt*. as uijl Im* found by an t*\amination 
of the priiH'ipal ra^«* eit«Ml. b\ Jutii:** Field, to sup}M>rt thia 
article. Tlif oan** is Hank of .Vugu^ta »\ Earle, 13 l*et. 388. 
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All that is stated in that case is that the laws of a State are 
not enforcible outside of its jurisdiction. 

Thereupon the Court holds that a corporation may sue, 
in the courts of (mother State, on the contracts of such corpo- 
ration made outside of its own State. 

In the case of the Compania Unida de Navegacion, also 
cited, Mr. Seward did not hold that an ephemeral "juridical " 
copartnership, composed of two, or even ten persons, which 
can be dissolved on the next day after its contract is filed 
by the death of a single partner and, for various other causes, 
was to be assimilated to a citizen of Colombia. 

What he did hold was, that this company, organized in 
Colombia by the decree of the Government, ha,\ing pe7'petual 
successw7i, with shares of stock scattered, no doubt, to a 
large extent in various countries, was to be assimilated to 
a citizen of Colombia. 

It was a society " Anonima," and a true corporation. 

It will be seen, therefore, that the cases cited by my col- 
leagues have no bearing on the question here and give no 
light as to the meaning of the word citizen as qualifying the 
words "corporations" and "companies" under this Con- 
vention. 

14. Let us consider the question, briefly, of the right of 
these claimants before this Commission in the light of the 
broad principles of the "public law, justice and equity." 
Let us consider whether in reality the injuries complained 
of in the memorial in this case were committed against the 
property of the claimants, and whether they were i7iju7'ed by 
the acts complained of. 

Alsop <fe Company went into liquidation before December, 
1876, and John Wheelwright was made its liquidator. 
Among the assets of the firm was a claim against Bolivia 
for a large sum of money, and in the latter month the liqui- 
dator, in his capacity of liquidator, and in that capacity only, 
made an agreement with Bolivia under which he was to re- 
ceive payment of this claim against Bolivia, through reve- 
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DUeB rollrcted at tho Arica cu8ioiu-houHt\ in part, aotl in 
part froiu the proceeds of minoH owned by Bolivia, anil 
which it yrauttil for that purpose, to hhn^ for a iiiuite<l nuni 
ber of yearH, as will appear by reading; the agreement with 
Bolivia, on tile in this case. 

Therefore, when the war Iwtween Bolivia and Chile liegan, 
in 1871>, this liquidator was in possession of a right to obtain 
payment of a claim, due to the old company, by means i»f 
certain custom-house receipts and the proceeds of certain 
mines. Claimants allege that Chile interfered with these 
rights of the li(|uidator. so that ntMther lit* nor his succeHS4>rH 
haTe been able to obtain payment of the claim, in accordance 
with the agreemt^nt with Bolivia. 

The present claimants make their <lemands In^fore this 
(Commission, not upon tht* original claim or agreement with 
Bolivia, but for the injury caused by this wrongful inter- 
ference. Claimants are citizens i>f the Cnitetl States, but it 
18 assert«Hl that the acts of (*hilt», which are complained of, 
were not committed against their pro|M»rty. 

These claimants are the pt^rsoiis who have the Ix^neticial 
right to the thiin*njt which it is sought to recover. It would 
n€>t 1h» the •* property ** of the liquidator : h«* would be a mere 
iruf^tet, for the real owner, and wouhl have no intfiett in 
these damagfs. unlt^ss he btt :in e\-partner. 

It is admitte«l that Mr. Chauiicrv would be ultimate! v 
liable in person for the d^bts of the o|iI firm, and ultimately 
an owner of its assets. He is th«* p.'irtv actuallv interested 
and the party whose ** proptTty '* is at stake, and any awanl iu 
this «*ase woul«i gt» to hini :in a niatt«*r of fact. «*ven if it 
hail to \ni to him throni^h :i prucf^^s of botikk«*fpin^ in which 
th** ** liipiid.'itor " app<':ire«l as tli«* ehanut'l. Mr. <'hauncey*H 
interf».Ht>, thvii. Iiav«* bf^ii iiijiirt'd b\ the a**!** 'if Chile since 
th<* tirm went into liqnidatitMi. and his " pro|M*rt\ ** lixis l»e«*n 
injurtMl, an«l it in 4'onimon s«*ns«* and an •Mpii(al»le c«»nclusioo 
that h«* is the p«*r<i«>n «Mititl«*d to rf*ci»v«*r within the lueanitig 
of this Conv<*ntion. 
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16. To decide that a limited partnership formed in Chile 
is a citizen of Chile, but that an association of precisely the 
same kind (except that it cannot sue and be sued in its com- 
pany name), formed in the C'nited States, is not a citizt^n of 
the United States, is to adopt one rule for (Miile and another 
for the United States, which certainly is not according to 
** the public law, justice and ecpiity.'* 

It is a princi])le of international hiw that it is the duty of 
a nation to protect its citizens in a foreign country from in- 
jury by illegal acts of such countrj*. In ih»aling with inter- 
national questions arising under this conceded right, it is 
absolutely necessary, then, that whatever may be the local 
law, the word ** citizen," as applied to corporations, com- 
panies, or an}^ other association, must have the same moan- 
ing everywhere. 

The right of one government to intercede with another, 
on account of injury to any pcTson by the acts of the latter, 
is confined to the cases of persons who have the nationality 
of the intervening governm(Mit. It cannot int<^rvene in be- 
half of any one not having its distinct nationality. It is not 
sufficient for the corporation, company, or association to bo 
domiciled in the ccnintry, nor that, for some municipal or 
local reason, it is treat<vl as a citizen, but it must have 
nationality within a uniform rule that can Im^ applif^l inter- 
nationally. 

The circumstan«'»*s or ('haract^jristics whirh confer c'iti- 
zenship or natioiiality upon it in ohm country, must accord- 
ing to international law, ronf<>r ritizMnship upon it in all 
other countries whi<-h n*fo«/iii/#. tluit law. Otln'rwise, there 
could be no rommoh rnl«* of a^'tion in the tns'itini'nt of these 
associatiou>^ internationally. Tlioh#r having the character- 
istics iind Jittribut*-s of eorjiorationH, if they have nationality 
in one Country mu^^t. inil»r iiiternatioriJil law, hav<» nation- 
ality in ;ill »''>iiijtri»- Iho-*- ;i--o#'i;itionM hjivin^.' tin* char- 
»ct**ri-ti'-* Jifj 1 .iitnl/ii***- «#f p.irtrH-r-^tiip-., if ili*'\ hav#' nation- 
ality in on»* country rnu-it, tjijder internsitional law, have 
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natioiuilitv in nil countrieK. Or, to state it diflereutlv. the 
HaiiK* clianu'teristics and attril)utt*8 which confer nationality 
upon a corporation or association, organized in one country, 
must cnnf(*r nationality upon a corporation or juisoi'iatiou 
organized in any other country. 

We have sought to point out (paragraph 5» (or wliat 
reasons tliese C(»rporati<»ns :iiid ctHupanies do have national- 
ity within the purvifw of the *' pul)lic hiw/' If such a uni- 
form rule l)t» not atloptfd, iImmi Kranc«\ for instance, would 
have tlie riglit to prot«*ct a 4'otnpany forme<| in its territory 
and on wjiicli it had c<»nf«Tred '* juridical rights." and the 
I'nited States or (Ireal l>ritain. could not protect such A 
conipan\ having preci^^fly the sani«* charact«»ristics and at- 
trihutes under its law, hut upon which it had not conferred 
'* juridical rights " 

To illustrat*' what woultl he the result of such a rule, let 
us supp(»>*' a convf ntitui, l»«t\\e«fi thf l*nit«*d States and 
/ FraiifM*, identical with thf on«* und«T v\hich this ( \»mniissi«>n 
was org.inizetl. And Mippov»* tuo el;iini*« to !»♦• presented to 
that ( 'onunission. one on hf*l»:df of the (tov«»rnmt»nl of 
France, and one on hriialf 'd tie* ( tovfiiiiui-nt <»f tht» Initetl 
State^. for suh>tatitiall\ tie- >.ine- ain«»;njt. ;ind arising fn»m 
siinilat injuri<*> i'oinniitt*'! I»\ tli«* i»-«»p»M-tivf < tovernnients. 
The cl;iini pr«*:^eiit**d agaiii**t tie- I'fiiti'd Statt*** is «in»* in 
behalf of a liniitrd pintie i*^liip Mi;^.tiii/t d and thiini(*ih*d in 
FVanef and cMnip w.-d .tf thr**** p«T'^«»ii'*, on** a <*iti/en <»f 
FraJiee. oii»* of (ir*Ht Urit tin. and «»ie- <»f th** I iiited Statefi. 
The p:irtn«rs|iip i*» Trll;.»d a * jilli lieil ptr^iHi' hythe (^<xle 

of France. .III. I li»ii»f il.»- < '«»hjmi^-^i«»n h«»ld*» that it has the 
nati«ni.ilit\ 'd I'laij.f. in I inak* •» an award in favi>r of aI1 
the?*e p»'<»plr A ni»ri<Mij**. !»iiti«*lj. and Freindi. On the 
oth»r hand, tli** clann prt*»«iit»d on l.#-half«»f the Cnited 
States is a claiuj f«»r iijj'ir\ to tin* prop.-ity i.f :i partnership, 
fornu'd undi*i tli»» law^ ♦•( t}»»- I'liit^d Siat«*s, :tnd domiciled 
ther»*. aijd ••«»n)pM».» .1 jn*.t a«» tl.»- •»tli»r u as. 

The hiu un<lt*i i%hicli it w:i> f*»rnjtd ir» takfu from Um 
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French code, and is identical with it, except that it does not 
provide that the partnership shall be a "juridical person." 
The Commission, therefore, holds that the copartnership has 
no nationality in the United States ; that the American has 
a right to recover on account of injury to his interest, and 
refuse relief to the others, because they are not citizens of 
the United States. If the same cases came before the State 
Departments of the respective Governments, no such rule 
would be adopted. Each would make claim, and could only 
make claim touching the interest of its own citizens in each 
copartnership. 

Let us take another illustration. Suppose Alsop & Co., 
instead of being injured by Chile, had been injured by acts 
committed by the United States ; could Chile, on behalf of 
Alsop & Co., composed entirely of American citizens, as it 
was, present any claim to the State Department of the United 
States or before this Commission on that account ? We are 
confident it could not. 

I. 

In conclusion we say : 

(a) That only such corporations and companies as are 
created by charter, patent, or decree of the sovereign power 
of the country have nationality, and hence the citizenship 
of that country. 

(b) That a business corporation or company to be endowed 
with the nationality of a country must ialso have " perpetual 
succession." 

(c) Alsop & Co. was not created by charter, or by decree 
of the President of Chile. It did not have ** immortality," 
in the corporate sense. It was not, therefore, a citizen of 
Chile. 

II. 

The equitable, beneficial interest in the property injured 
in this case by the acts of Chile, was at the time of the injury 
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and still is in the claimaDts. Tbe motion to dismiss sboald 

Ik? overruled. 

WM. G. GA(JE, 

Attest : 

John F. Bakfr, 

KsKIglK I^ALMArKPA, 

Delivfrtnl Fehruarv S, IW\. 



fflntled %\nit% and |[,hilean ^jTlaims d^omtnisaion. 



l>ECISION No. n. 



- \ 



HENRY CHAUNCEY et al. 



V. 



> \o. 20. 



THE REPUBLIC OF (JHILE. 



Decision nf t/te (\nfiinii<«i(tn l)iiiinii<Bimf (-ani'. 



The ComiuiHsioii coiiHidor tliiit thJH (;hho jh f^ovtu'iHMl hy 
the ilecision of tin? casi? of Ilenry (ylmnncuty /;. TIio U(!|>iih- 
lic of Cliili*, No. 'n and tlio rlaiiii in tli<;reforo (liHiiiiHHtMl for 
want of jurisilictioij, hut without projmliro. 

.1. H. IMODA, 

( o//t t/it^tuff/ieir ////■ Sirtt::t:i'hitni. 

WM. (i. (iA(ii;, 

( ^nin III li'suntrv fitf f/n I mfr.ii S/tffrn. 

C. MOKLA VICINA, 

('tfinilllfJ<nn/irf ft, I' i*llllf. 

Attest: 

y* t 1 1 till 1*:^ . 
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^nitfd Slates and imUm imim |^ommisaion. 



DECISION No. 6. 



GRANT WALKER, Administrator, Etc., 

AND Others, 

ClaimantSj 

)^ No. 31, 
i 

V. 

THE REPUBLIC OF CHILE. 



Decision of the Afajority of the Coininisaioji Dismissing the 

Claim, 



Id the matter of the ship Sportsman two claims were filed, 
the former by the charterers aud the latter b}' the owners of 
said vessel. 

As the facts npou which the alleged liability of Chile is 
based are substautially the same in both cases, differing only 
as to the claimants and as to the nature and amount of 
damages sustained, the two cases, with the consent of the 
Commission, were presented together. During the argu- 
ment, however, the Honorable Agent for the United States 
stated that he assumed that Case No. 2G would be governed 
by the decision heretofore rendered in Case No. 3. As the 
claimants in Case No. 26 are the surviving partners of the 
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Htill existing (Miiloaii socit^ty rn comaiulitA in liquidntion 
of Alsop A Company, sai<l ciiso was tluTofore diRiuisjied 
for want of jiirisdiftion. ainl Casi* No. *U is now coiifticlereil 
alone. 

Tin* facts of tliis c'asi» an* as follows : 

In Jnly, IS.'iT . tli«» siiip Sp.rtj^nt.tn, thi»n owned hy Walker 
cV BrotlitT ami Pi«'r<'«' A ('Minpatiy, wlins«» rt* present at ivefi 
are tli«» clainiantH in Cast' Nf». \\\ , and ronnnanded hv Wil- 
liain Tliiiinpson, was (•ija!t«i«*d l»\ tin* firm of Alsop A' Com- 
panv, <»f Valparaiso, wlio^t* rfpn*Nt>ntativ«s an* tin* elaituautM 
in Case No. 'lk\. 'X\u* sliip was an .Vni(*riean vessel of alniut 
r»(M) tons, dniy n'j^istt*r«d at tli«* port of Nf»w York, aud all 
her owiM'rs and li#*r eonunantl»T w»t«* Ann'riean eitizeUH. 

I>v tin* trrins f»f tin* rliart«'r partv sli«* was to he |oado<l 
with a ear^o of provision** for Cohija. Mtjilloni's. (»uala- 
l^uaia, (tatii'o and Taincs, in the K<pul>li<* of Holivia, and 
oth«*r plairs : sh»* was to di.Hpo?*f «if li«*r rar^o of provisioDH 
in said ports and tht*n to load with ropp«*r ore, etc., to l>e 
carried to the rnit«*d Stat«*s. 

The ship eh*an*tl from Valparais<i anil w«-nt to Cobija, a 
port of entr\ of 15i»|ivia. u luTe she ohtainetl a li(*ense ill doe 
form from the (lovirnmetit of !>olivia to toneh and trade at the 
ports ahove meiitioiiiMl. as \\«*ll as at the port of Santa Maria 
MiUh«»n^h saiil port of Sant i Maria \\asnot nametl in her char- 
ter party • and als4» took on hoard a l><divian (Mistoiii-hotiHO 
<»(lii*er. som«- of thf ptjrt*^ nannil in licr ehait«'r party not l>eiDg 
open ports, and tliere h»in;4 no i*n^t<»m Ihmisi* or revenue offi- 
cers loeatt'tl there. Th*- >hip lh«n pro«*#MMhd to (ratieo and 
took on hoar«l paitof h«reir«^«>, l-ut ijot h*iit;^ ah|«* to ohtaiD 
a sntVh'i* lit a:in»unt of or»-. and learniiju: that a ear^^o eoald 
i»e had at Salit i Maria, a p"tt •»ililit«d in "l'-\ -7* KOIlth 
latitude, •^he >»t *.ail ftti titat j»ort. uh»r»* sh«' arrivt^l aD^l 
eam«- to .iiuJHir in th«- hi\ known a«» Con'^titution hav or 
ha\ of S lilt I Maiia. *n\ thf r.»th -d Aut:n*»t. 1^'h. She 
iM-^an at ••in-«- to tak«- on hoard \ part «d h»'i «-ar^io of eop|>er 
ore. The followin;^ da\ . aft«-r *«he had taken on l>oard m 
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small portion of such cargo (about 25 quiiitalA), the steam 
corvette Ksnieralda, belougiug to the Chilean navv, entered 
the harbor. It seems that during the summer of 1857 the 
custom-house of Caldera, in the Republic of Chile, had 
received notice that along the coast of the desert of Atacama 
(which extends from 23° to 2()'' south latitude), considerable 
secret trade was going on at the dosed ports, and the In- 
tendente had petitioned the Government of C>hile for a force 
to watch that portion of the coast of the Uepublic, The 
Governnjent placed at the disposition of the Intendente the 
corvette A^///<vv/AA/, and he ordered her to sail along the 
coast of Atacama. On the morning of August 20, 1857, 
this vessel anchored in the bav of Santa Maria or Constitu- 
tion bay, situated al)out thirty miles south of the port of 
Mejillones. There the Sportstnun was found, and upon 
inquiry, her captain declared to the commander of the 
Ei<inerahlii that he was loading metal without a permit from 
the Chilean authorities, but with a Bolivian permit from the 
authorities of the Bolivian port of Cobija. When this ex- 
planation was heard and the facts proved, the commander 
of the HHtHi'tahhi informed the captain of the Sportsfuan 
that the bav of Santa Maria was Chilean territorv, and that 
it was not lawful, without a permit from the Chilean author- 
ities, to trade in that port ; that the infraction of this regula- 
tion might subject his vessel and cargo to grave responsi- 
bilitv unless he couhl uive satisfaetorv answer or excuse to 
the Chilean authorities ; and that in order to present this 
justification it was necessary for the Spurfsimin to go to 
Caldera, the nearest port where the authorities who could 
pass upon his conduct residtMl. Captain Thompson of the 
Sportaimin n*fus«Ml to comply and otft»retl to ilischarge the 
ore loaded at Santa Maria and to leave tiie port. Com- 
mander G<»ni of the Ksnn'v^hln stated that he was unable to 
coDHeut to this course as he liad no authority to determine 
the case, which, according to Chilean law, must be adjudged 
by the Governor of Calilera. Thereupon, he again requested 
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Captain Thompson to set sail of his own accord to Caldera. 
This, Captain Thompson positively refused to do, where- 
upon the Esmeralda proceeded to Caldera with the Sports- 
man in tow. Progress in this manner was slow, and the 
voyage to Caldera lasted four days, the two vessels arriving 
there on August 28, 1857. 

Upon their arrival. Commander Goni immediately reported 
all the particulars of the case to the Governor of Caldera, 
who at once transmitted the facts to the Intendente of the 
Province. The Intendente made an examination, the result 
of which was that it appeared that although the captain had 
committed an apparent infraction of the law, still he had had 
no intention or purpose of violating said law, and thereupon 
the Intendente wrote the Governor as follows : 

*' Inform the captain of the United States ship Sportsman^ 
of Boston, that he may leave with his vessel, but under the 
admonition that be cannot take a cargo nor even approach 
Chilean ports or inlets which are not inhabited, without the 
express permission of the authorities of this country. As 
Chilean territory is to be considered all territory along our 
coasts to the Bay of Mejillones, inclusive. 

" God preserve your Excellency. 

'' J. V. DE MIEA." 



The Governor on the same day, August 29, transmitted 
the above letter to Captain Thompson, and added : 

" I communicate the same to you for your information, 
advising you that the proper orders have been given to the 
commander of the corvette Esineralda to place the vessel 
under your command at full liberty. 

" (Signed) F. M. AEIS. 

" To the Captain of the U. S. S. Sportsman^ 

On the same day. Commander Goni also sent Captain 
Thompson a copy of the Intendente's letter, and added : 

" And I transcribe the same to you for your information, ad- 
vising you at the same time that I have this date ordered 
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the officers and other members of the crew of the corvette 
Esmeralda to leave the vessel which is under your command. 
" God preserve you. 

" (Signed) JOSE A. GONI. 

** To the Captain of the U. S. S. Sportsman^ of Boston." 

Upon receipt of the order from Commander Goni, the 
Chilean officer in charge of the Sportsman, on the same day, 
August 29, withdrew, turned over the Sportsinaii to Captain 
Thompson, and informed the latter that he could leave the 
port at his convenience. 

It is plain, therefore, that only five days elapsed from the 
time tliat tlie Sportsman was taken in tow by the Esmeralda, 
in the bay of Santa Maria, to the time the order for her re- 
lease was transmitted to Commander Goni, and by the latter 
to Captain Thompson. 

Although his ship was now released and he was at full 
liberty to leave Caldera, Captain Thompson refused to re- 
assume command of the SportsmatK He filed a formal pro- 
test with the United States Consul at Caldera against the 
seizure of his ship and the circumstances connected there- 
with. This protest was sent by the Consul to the United 
States Minister at Santiago. The Minister presented the 
protest to the Chilean Government, which replied with an 
emphatic and energetic note, fully sustaining the action 
taken by the commander of the Esmeralda and the authori- 
ties at Caldera, and denying any responsibility for alleged 
damages to the Sportsman, 

During this time Captain Tliompson remained at Caldera, 
still refusing to reassume the command of his ship. Finally, 
however, about December 3, 1857, without any further ac- 
tion whatever on the part of the Chilean authorities. Captain 
Thompson made up his mind to leave, took command of the 
Sportsman and sailed away. 

For tile arrest and detention of the Sportsman, the me- 
morialists claim damages in the sum of $35,593.75, with 
interest thereon at 6% from December 7, 1857. 



6ft 

The ^rouixlK upon wliioh the lueinoralisU base their claim 
for (lama^eH are as follows : 

1. That tin* soizun» of the SpnrtMman and the other acts 
coni|)laine4l of tlitl not take |)lace within the jiiriailiction of 
Chile. 

2. That even if the seizure had taken plaee within the 
juristlietion of (Miile, su<>h seizure was without lawful war- 
rant or Hul)se<|uent justitiration l>v the Chih*an authorities. 

I. 

The first point to Im» eonsi(len*<I. then, is whether the p«»rt 
an<I harbor of Santa Maria, wht*rH the seizun* was made, 
were within th<* t<*rritorial or niaritinit* limits or under the 
<Ioiuinion of the Kepublic* of (*hile at the time of the 
seizure. 

It is undisput«Ml that the harbor <»f Santa Maria is situ- 
ated on the eoast of South Ameriea in about 2'i^ 27 south 
latitude. 

The exaet Iniundarv b«*tween CMiib* and liolivia seems to 
have lK»en a matter of dispute from time immemorial. It is 
asserted bv (*hile that from the period of its (Mdonization. 
350 years a^o. tht* northern limit of (*hil(* whs the 2'i4l par- 
allel of south latitude. On the other hanti, it is ass4*rtfd 
with etpial eonfidt*ne«* by Bolivia that from th«* «*arliest times 
the southern limit i»f Hidivia rxteihlrd to th«* riv«*r Salido, 
iu about latitude* 2t»' si»uth. The t**rritory extending l>e- 
tween th«* 2'i'' and tht* 2ti^ is kn«)wn as th«* HfSfrt of Ata- 
eaina. 

\Vh<*n tht*y lH*t*am«* ind«*prnd<Mit nations th«* South Ameri- 
ean i^^pul^lirs pnu'laimtMl th«* principb* that th«*ir limits 
shiiuld !»•• till' saint* as mIh'U tlifv u«*re ri»|i»ni«*?». a prin(*iple 
knoun to the publir law of that i*«»ntint*iit by thf formula of 
thf uti pi>s».i«b'tiH of l^ll». 

It ^«*fm^ that (*hiU«. undt*r tht* uti pos}*id«'ti*« of IHIO 
claim(*d. as brlon^ing to the prrsidfuey and eaptaiucy-gea* 
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eral of Chile, when it became iiulei)eD(loiit of Spaiu, sover- 
eignty over th(» territory to the south of j)aranol 23, from 
the border of the Pacific to the divortia aquarum in the Cor- 
dillera of the Andes. 

Bolivia, relying uj)on the same jnineiple, claimed as be- 
lougiug first to the Audiencia of Charcas, and after to the 
province of Potosi, the same territory as far south as the 
port of Paposo, on paralK»l 25. 

Both Ilepublics declared their titles to be good, and finally 
agreed in treaties made in 1S()() and 1874 to divide the con- 
tested territory between them, adopting as their boundary 
line parallel 24, from the Pacific to the divortia a(iuarum of 
the Cordillera of the Andes, on condition, however, that Bo- 
livia should not increase thti existing export duty on mine- 
rals nor impose any new taxes on citizens of C'hile within the 
23d and 24th i)arailels. 

In 1878 Bolivia enacted a law im])osing a new export 
duty on nitrates produced in said territory, and refused 
Chile*s rtupiest tt> repeal said law. Thereupon, in 1879, 
Chile declared that the treati(»s ceased to be binding and 
that the sovereign rights of Chile over the territory within 
the 23<1 and 24th paralU^ls were from that date revived or 
revendicated. Chilean troops were at onc(j sent to said 
territorv, the Bolivian forces were defeated, and the re- 
asserted sovereign <lominio!i of Chile over the territorv to 
the south of 2*1'' became complete. 

Such, verv briellv, have been the claims of the two Re- 
publics to the tiisputed territory lying bt?twecMi 23' and 2(5' 
within which lies the liailjor of Santa ^[aria. 

It is not in tlie province of this Commission to settle a 
bouuilary question which has agitated two countries for 
hundreds of years. Ihr (^ue.sfiun to Iff Jt (* rminril ^a //'/i''///d/' 

lAe nuisfiCi<i(ioit itj tluis fti'itfn tj hij (^Inh ^ in tlu. y* 'W l8o/, 
IC'ia i(Ulfic*t'itf, i(r('.>rtlniif tn tntf rn'tti'ln'tf I'l '', in I t'tjdl IZC^ (19 
fur t lit fitl'fit/n Hilfimi.s i/i't tUtin't rif tK f l» '' t .''('/'(' fSd iff itiS CUti- 

trol and juriisfficthui. 
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The claim of Chile to all the territory a8 far north as the 
23d parallel i» BiibHtantiated by Bcorea of maps, histories, 
chrouiclen, bookn of travel, reconlH of Hcieutific expe<litioDs, 
aud variouH documents too uumerons to mention, from the 
middle of the IHth centary downward. A large namber of 
these are introduced in evidence. The claim may, however, 
l>e subordinated to tlie question of fffective occuptition of 
tht territory in f/u^^tion by ChiU in the J/f<ir 1857. 

As already stated, the territory lying l>etween the 23d 
and 2r)th parallels is known as the Desert of Atacama. which 
for hundreds of years hail l>een a dreary waste, incapable 
of cultivation, sparsely settle<l by a few miserable natives, 
and of no practical value to either Chile or Bolivia. It is 
for these reasons that for so many centuries the sovereignty 
of lH>th countries over these rocks and sands remained in a 
state of claim, without effective occupation by either. 

It was not until about 1840 that a change came. About 
that time the Chilean Government l>egan to make explora- 
tions in the littoral of the desert as well as in the desert 
itself, aud ascertained that large deposits of guano existed 
along the shores, and that valuable betls of ore, nitrates, etc., 
existeil in the desert. In July, 1842, the President of Chile 
aildresseil to Congress a message on the subject of goano. 
In this message he said : 

'* I judgeil it advisable to send a commission to explore 
and examine the coast comprised l>etween the port of 
CoquimlK) aud the Morro de Mejilloues, for the purpose of 
discovering if any tleposits existeil in the territory of the 
lie public y 

This messngt* H«*rviHl as the intrcnluction to a law in which 
the deposits of guano already discovered along the shores of 
AUicama wt*rt* d«H>lared national property. This law was 
promulgated as a law 4)f tlie Kepublii* of Cliile ou October 
31, 1S42. 

The following is an extract from this law : 
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" Whereas the National Congress has approved the follow- 
ing law : 

"Article 1. The guano deposits existing on the coasts of 
the Province of Coquimho, in the littoral of the Atacama 
Desert, and in the atljacent islands and inlets, are hereby 
declared to he the property of the nation. 

"Article 2. Any vessel, either national or foreign, that 
Hhall extract guano from any of the ()laees lying within the 
foregoing demarcation, without permit from the Government 
of Cliile, will he liahle to seizure with all the cargo found on 
board. 

"Article -A. He (the President) is also hereby authorized 
to invest, in case of necessity, a sum that shall not ex- 
ceed six thousand pesos, fur the vfitdhlia/n/n tU of a nKiritime 
revtnue tfcrrlre^ to prevent the clandestine extraction of 
gaauo.'* 

The custom-house of Valj)araiso alone, in the execution 
of this law of October 81, 184*2, in the period elajising be- 
tween that date and the year 1857, issued 113 licenses to 
various ships of ditferent nationalities to load guano in 
Mejilloues (situated on tht» '23" south latitude), Antofo- 
gaata, Santa Maria and other inlets along the coast of the 
desert. 

Other Chilean custom-houses also issued a large number 
of licenses during the samt^ period for the same purpose. 

In 1847 th<» CMiilean warship (7iJ/t< was ordered to make 
au extensive survt»v along the coast of Atacama, and a de- 
tailed report was madt^ by her commander to his (fOVt»rn- 
ment. In the hotter in which he transmits this n.^port he 
says, among other things : 

"I sailed next djiy taking with me some of the miners 
aud tiieir implements, and cast anchor on the Sth in the 
port of Mejillones. I i«'ft a garrison i-n a small eiiceint I 
had built with stones, measuring -7.^ yards in length and 
8J in width, 3 feet thiek and five feet liigii tin' walls, with 
two carpas in the interior and surrounded l>y a small diteh. 
I expect to return soon to that port, wlit^e 1 shall wait until 
the Ist or 2d of January.*' 
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A tahio of sulxlolegatos appoiuted iu 1852, sbown that one 
JoHo Zuleta, repreHeuted the HutHlelegatioD of Paposo, which, 
hh the tabh* tthows, iucludeil the point of Mejillones. Part 
of thin tahh) reads as follows : 

No. *"**** ^'K*- lioon<liiri«i. Snbdelwfttm. ..j^. 

timii. • trtcw. 

17 Paposo. N. Mt jillontu fMint, Jose M. Zuleia. 2 

S. El Ohispo. 
E. and W. the ex- 
tension of tiie val- 
ley. 

Mtjillones point is situated on the 23* of south latitude. 

In \H7\\\ a comprehensive survey of the desert. iDelodiiig 
the eoast as far as Meji Hones, was ordercnl hy the flovem- 
nient of Chile, and entnisted to a eommissi<»n headed bv 
Don Phillippi. This commission surveyed this coaat in the 
Chilean warship Janeif*o*n^ and afterward ma<lc an exteuaive 
exploration of the des««rt itself. The result waa an ex- 
haustivt* scientific work, with a full report U|)ou the re- 
s(mrces of the <lesert — a work which remains the leading 
authority to this day. 

The result of these various Chilean ex|)lorations and sur- 
veys was the 4liscov»»ry of larj^«* d«*posits of ore of TariooM 
kinds, and in lsr»4 1S57 a considerahle numlH«r of conoea- 
sions of copp4*r min«*s in M**jillones and other places in the 
<U»s«»rt wiT«* irr.iiitiMl l»y the C'hiltMU (tov«*rnment. 

In tin* yrar lsr>.'> .i niaritiuit* insp<H*tor was appointed by 
Cliilf f«»r th«' »o:iHt of Atac'iniH. 

Th«' :i*ltiiitiiHtr:itiv«« 4>r^;iiii/.itioii sreins to have lieeD aa 
alrrt :i»» poHNiiilf to prrvtMit ••\p«»rlationH from the deaert 
without ihf lifen»*«*i» riMjuirtMl urid»-r t^«* (*hilt*an law. 

.Vs an iiistanc*' of th«* fxcrcisr of jurisdiction by Chile 
over this territory may l>e cited an official counuumcalion 
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of the Iiiteiideute of Atacama. In March, 18o7, official 
commnnication was received bv him that the tirm of Artola 
& Ossa were luiuin^ in the desert without a Chilean license. 
Part of this communication is as follows : 

"No. 78fi. CoPiAPo, JUfiij 8, 1857. 

** In order to check such abuse you are directed to inform 
them, Ist. Inasmuch as the territory where they are operat- 
ing the mines lies within the boundaries of this Republic, 
thej must recognize the Chilean authorities, and renew 
their applications for a grant of said mines before the proper 
Chilean authorities, who will make the award. 2d. Should 
they fail to comply with this within fifteen days following 
that in which they have been warned, they will be expelled 
from the place they now occn])y, and any other person may 
denounce and operate said mines. With this object in view, 
yoH are to dived the Huhdeleynte under irhose jurisdiction 
thai section livs^ to a))point an inspector to hear and decide 
all questions that may arise, in accordance with the regula- 
tions governing such public otKcials. In case that there be 
no facilities to inform the above-mentioned firm of the fore- 
going instructions, you will charter a vessel for that purpose, 
and report on the expenses incurred thereby. 

** Yours, etc., 

"J. V. DE MIRA." 

On August JJ, 1S57, a communication from the Intendente 
of Atacama to tht* administrator of custonis of (^ildera re- 
ported that in the inh»t of Xlorro Moreno there was an Eng- 
lish vessel loading mineral without a permit from the Chilean 
authorities. The Intendente recpiested the dispatch of a 
ship to arrest the English vessel. 

Upon recei]>t of the above information the Hmneralda 
was at once dispatclunl by the (lovernment of Chile to ar- 
rest this English ship 1 whirii was done) and to patrol the 
coast of Atacama for tin* purpose of preventing such frauds. 
It was during this cruisr that the A's/z/'-n/AA/ discovert»d the 
Sporiftmun, on August '20, IS')?, loading ore in the bay of 
Santa Maria without a Chilean license. 
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Tlie above facts aiul documents (which are but a few of 
the many in evidence) are net out, an briefly as posaible, in 
order to demonstrate the effective occupation and exerciHe of 
juristliction by (Miih» over the territory in question, which 
inchides tlie port of Santa Maria. 

Altliou^li, as stated above, it appears that both Chile and 
Bolivia chiimed from time immemorial the territory lyinj? 
between 2.T antl '2<)', nevertheless, in the year 1857 and for 
many years prece«lin>^, Chile, wht'ther rif^htly or wrongly, 
had possession and efft»ctive occupation, mrpore ft atthno, of 
the disputed territory. It seems that Chilean energ\' and 
Chilean capital ha<l explored and developed the deHi»rt which 
for so manv centuries had been a waste. She had estab- 
lished an administration thereover, hail created a maritime 
service f<»r the coast and sub4lele)^at«*s for the interior, hatl 
preventtNl the exportation of guano and metals without 
Chilean licenses, and had complt*ted her possession by no- 
merous acts manifesting the u/titnuM t/nmini. 

Although Bolivia, in IXi^l, was still vigorously asserting 
her claim to the disputed territory, luul had previously 
issutul a numlH»r of guano an«l mining licenses thereon, yet 
it does not appear that, beyond this, she hati made her 
occupation efft*ctive. She had sent no ships to patrol the 
coast and had created no adminiNtration in the interior; her 
possession was HfufH" rather than r,,rj>ttn . 

Without attempting to touch upon the moral rights of 
Chile to this dis]>uted territory, it net^ms ch»ar that the acta 
of domination cited above on th«* part of Chile are am ply 
suflicit*nt, :ic(*4)rding to internatii»n:il law, to legalize, as far 
as foreign nations are coni*ern«M|. the exercise of its control 
and jurisdiction. 

Th«* principle** that govern »iu«*h a ease an* detinttely laid 
down bv the be>l writer** on international law: 

** II faut qm* la pris** de poH*ie«vsion soit elTt^ctive, c*eat k 
dire accumpiignee ou buivie liun commencement d'organixa- 
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tion adminiHtnitive on (roxploitation comnierciale ou iudus- 
trielle daus le pays." 

Calvo on International Law, Sec. 200. 

Speakini^ of the anlviint (/o?nhn\ Rivier says: 

"Cette volonte pent so nianifester par la luise en oMivre 
des re880urces du territoire o(»cnp(^, par IVxploitation aj;ri- 
cole, induHtrielle« dn territoire, par tout re (pron pent ap- 
peler un travail (ra])])ropriatioii, si du inoins ce travail itn- 
plique la volonte de TKtat, et non la st»ule volonte do par- 
ticuliers. Mais elle se nianifestera surtout et neeessaire- 
meut par Tetahlissenient d'une administration publitpio, 
d'un government : c*est la ee (pii montre veritablement Tin- 
teution de souverainete. C'c^st seulement si ces con^litions 
Hout remplies cpie Toeeupation est etleetive, et roccuj)ation 
effective est seule reconnue par le droit d(»s j^ens actuel." 
Uivier, Droit Des (Jens, Vol. 1, p. 11>2. 

When there is a conttvst or doubt concerning the sover- 
eignty of territory, the rule relating to third powers is stated 
aH follows . 

** S'il V a doute et discussions sur la souverainete, eVst 
ordinairement IVtat de possession qui regie la conduite des 
tiern Ktats.** 

Kluher, Sec. 25. 

** I/ohligation de ded()mmag(?ment disparait, lors(pie les 
person nes h*set»s sont «'lles-memes causes de Tevenenient 
qui a «*ntraine It* domniage. II n\'\ist(i pas, notamment, 
d'ohligation d*iiideinuiscr crux (pii se rendentd:ins un pays 
on veulent s'v livrer au commerce et ii Tindustrie, aloi*s 
quails savent ou out du savoir (pn* des troubles y ont 
echite." 

Institut dt^ Droit International, l)t*cision in C'ongress 
of Neuchatel, Sc|)tember, 11M)(). 

As already stated, tin* possession of Chile in IKoT to the 
territorv whenMU lav th*' bav of Santa Maria had bt»en af- 
firmed bv nunjerous nets of sov«*rtM«:nt\ civil. c<)mmercial, 
admiuistrativt* anil military. Her t)ccupation was etFective, 
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and under such circurastanceH third powers could have held 
Chile n»KponHihle for injuries resulting to their citizena. 
C'Onse(|uently, citizens of third powers eannot bo iieard to olv 
ject to tlie exercise of Chih»'s reasonahle and legal regula- 
tions in fi)rce in sucli territory. 

Although it is hardly matt^rial to the discnsaion of thia 
case, it may he added that Alsop iV Company, the charterem 
of tlie Spnrtttm^tn. wt»re fully aware that the hay of Santa 
Maria was in C'hilean tt*rritory. The depositions of Kdmuudo 
F^istman, ag«*nt of the firm in Santiago, and of H. H. Muuro, 
head of the house of Alsop iV Company in Valparaiao, are 
in evidence. Thev testifv that in June, iSf)?, Mr. Muoro 
directed Mr. Kastman to ascertain from tht* chief official ol 
the Ministry of Marine of C*liih» wlieth<*r the port of Santa 
Maria was within ('iiiltMin territory, and that Mr. Haatman 
learned from said official that this port was comprised within 
Chilean territory; that tt> dispatch a ship to this |)ort it wan 
necessary to send on board a guard of the Valparaiso cuatom* 
house. Mr. Kiistman informed Mr. Munro of these facia br 
letter on June 7. 1857. 

Furthermore, in a letter *lat»Ml Valparaiso, ()ctol)er 13, 
1857, from Alsop *V Company to the Cnitetl States Minister 
at Santiago, the following statement .ippears : 

** We l)eg further to advise you that when we chartered 
the ship Spurtftfmtn we did not inl«Mnl her to go to the port 
of Santa Maria, anil consetpiently, did not mt*ntiou that i>ort 
to Captain Thompson nor insert it in the charter party. 
(*a|)tain Thompson went into that |)ort in <leviatioii of his 
charter party and in his own responsibility, for which he 
received a pecuniary compensation which we never iutendeil 
to or gave .sancti«>n. rndt*r all these <*ircumstanceM we have 
ent«re«l nur solemn prote*»t before the r. S. (*onsulate at 
this port, against tin* ship >'/* '/Y.*/^#'//«, her officers. crt»w, and 
owners ft>r the deviation of th«* charter party bv which the 
ship was bound to go on a t*ertain vo\age and no other.** 

Couiuieut upon theae documents is uuneceaaarj. 
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II. 

The second ground upon which the memorialiHtH base 
their claim for damages is that even if the seizure of the 
Sportsman took place within the jurisdiction of Chile, such 
seizure was without lawful warrant or subsequent justifica- 
tion by the CMiilean authorities. 

By the law of August *23, 1851, (/iiile enacted certain 
custom regulations. Articles 17 and 18 of such regulations 
are as follows : 

"Article 17. The guano on the north coasts of the Re- 
public on the shore of the Desert of Atacama and on the 
adjacent islands and islets, may bo taki^u by any vessel 
according to the prescribed reguhitions after receiving the 
license mentioned in tlie following artirle : 

"Article IS. Licenses for vessels that go to load at the 
guano fields, (tml to trunftact nnmntvcc af utifj khul hi t/te 
portH or iifleti< not open, shall be granted by tin* Ctovernors 
of the Provinces of the largest port of entry from which the 
vessel comes, after receiving the report of the chief of 
customs.' 



«» 



Id Article 1, the penalty is fixed for the violation of these 
regulations. This article says : 

''Article 1. Shall be confiscated : 1. Any vessel, including 
its profits and etiuipments, which anchors, loads or hin*h 
merc/unuli^e in any port on the coast of the Republic where 
such acts are forbidden/* 

Unquestionably, if Chile had jurisdiction over the territory 
in question, it could declare what ports should be open to 
trade and what should be closed, or regulate its commerce 
in any legal way that it saw fit. Within the limits of its 
sovereignty, jurisdiction was absolute and excluded that of 

every other State. 

* 

This principle of law is so well settled that it seems hardly 
necessary to cite the authorities. 
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** Foreigners entering this reserved territory muKt sabmit 
to tlie law of tlio sovereign in all that concerns their rel»- 
tionH with the laml ati<l its inhahitunts, as tliough they were 
on the laihl." Jiaker's I^iwrence 1, ir>8. 

'* Iji mer littorah* faisant partie dii territoire, rEtat y 
exercf p*neralenieiit tons K*h droits decoulant de la Bouver- 
ftinete. Aiiisi le droit «'xclusif dt» navigation cotiere on 
cabotaj^e. ♦ * ♦ radniinistratioii de la justice el le 
droit exolnsif d** le^islatitm. » ♦ * ra<iniinistratiou den 
douanes et peaj^es "^ * * |«» droit d'en<|iierir et d*ttvi»er 
touchant les Navires tpii entr«*nt thins la luer littorale/* • » • 
Kivier. Print'ipes du Droit dt»s (tens. Tome 1, p. 148. 

*' When merchant vessels enter for tin* purposes of trade 
it wouM he ol»viously inconvenient and danj4i*rous to society 
and would sul>jt*ct the laws to continual infraction, and the 
(tovernnient to de;^n*datioi) if such individuals or nierctiauis 
did not »)w«* tiMuporary and local alh'^^iance, and wef© nut 
amenable to th«* jurisdiction of th«* country. Nor cau the 
foreign sovereign have any motive for wishing such exemp- 
tion. His subjects thus pas?«iii)^ into foreij^n couutrie« are 
not employe<l by him nor are they cn^a^^ed in national pur- 
suits. C'Onsequently, tht-re are powerful motives fornotex- 
emptin^ persons of this d«*scripti<Hi from the jurisiiictioD of 
tlie i'ountry in whi(*h they are fountl, and no one motive for 
requiring; it." 

Si'hooner t.rch'iHtjf r. McFaildon, 7 ('ranch < T, S.), p. 
4M7. 

See als4» 1 Wharton's IMj^est, p. I'U. 

C'alvo Int«-riiati<uial Law. Vol. I, sec. 308; Vol. Ill, 
s«»c. l.'JO.'i. 

Cast* «»f Jally, Court «»f CasHatituj of France (I859l. 

When, oil Au:just *J«». 1**.*»7. tlie /:^.'/#f/' /AA/ apprebenclad 
the >y> '/*'^//i'/ ♦ ill thf p*»rt of Santa Maria, the latter ship 
was ronff>«*»-.ll\ traiiHiU'tiiJt; 4*onirn«*r«'t* in a port of Chile not 
op«*n to trade without liaviip^ 4))»tanied a li<'ense, as rtM)aired 
by the re^'ulatJMii^ « iia« t»ii b\ ("hii**. ( aptain ThompsoD 
adniitt«*d that he had air* :id\ put «>ii bti.ird part of hin car|^, 
alniut *J>'» quintals of lire, and. a<^ tli** l>rief of tht* claimaiiUi 
states, *• he at once desisted from taking on car^oaud prompt- 
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ly offered to put ashore again the portion of cargo which he 
had already taken on board at that point/' 

Under these circumstances, as the Sportmhian was loading 
merchandise in a port where such an act was forbidden, the 
ship was, under the Chilean law, liable to confiscation. 

It was neither the duty nor the province of Commander 
Goni, however, to pass upon tiiis question ; nor was it in 
his power to grant the request of Captain Thompson that he 
be allowed to unload the ore taken on board at Santa Maria 
and leave the port. The Sportsman has been taken fdg- 
rante delicto in the violation of Chilean custom laws, and 
although Captain Thompson asserted that he had believed 
Santa Maria to be a Bolivian port, it was obviously the 
duty of Commander Goni to take the Slports^tnan before the 
proper official who could pass upon the case. This otiicial 
WOH the Governor of Caldera the nearest open port. Com- 
mander Goni told Captain Thompson to set sail for Caldera 
by himself, but the latter refusing, the Eauieralda was nec- 
essarily fon^ed to take tlie Sportsman in tow to that port. 
There the facts were at once laid before the Governor. 
The Governor referred the matter to his chief, the Inten- 
deute of Atacama, who, as head of tiie Province, had full 
authority to decide whether or not the case should be sub- 
mitted to the tribunals. Within twenty-four hours of the 
arrival of the two ships at (^ildera tiie Intendente had 
rendered his decision. It was to the effect that although 
the Sportitman had confessedly violated the Chilean laws by 
taking on board ore from Santa Maria, nevertheless, as the 
Captain asserted that in good faith he had believed said 
|)ort to be a port of Bolivia, and as it appeared that he had 
not violated the law with inteiit, '* no habia abrado con mali- 
eia," he was allowed to le:ive witii iiis vessel, l)ut under the 
express a^lmonition not to take a cargo or even a])proach 
the closed CMiilean ports without the ex|)ress permission of 
the Chilean autiiorities. 

If the Intendente had been aware that Alsop ^ Company 



80 

luiil \toru ufHcially inf(»rtii(Ml two inoiitlis previouHly that Hauta 
Mariii wa^ n (Miilcaii port, atitl if lie had known tliat C*aptain 
Tlionipsoii lia<l }4<>nf tn Santa Maria "in <h*viiitii)U of hischar- 
t«*r partv aihl in hi><»\vii r«'>p<)nsihilitv." it is poKKible that the 
fatt* of thf Sjtnrf.^imin nii^ht hav»- 1»»mmi <lifr«*rent. It inav be 
athltMl that Captain Thompson rlaiin»M| that he Inul (>eriui8- 
Hion from on«» <»f th** a;4»'nts of Alsop A* Company to deviate 
from his charter partv and ^o to Santa Maria, i)iit thia can 
Inmlly hf rt'conciUMl \iith thf prott»st of Alsop A* Cooipauy 
to th«» I'cmtrarv, (lat«Ml ()i't«»l»fr V\, l^TiT, rit^nl above. 

It was flainn*«l 1»\ ronnsi-l for thtMntMnorialists in hin brief, 
and by th«» Hont»rabl»* A«^«'nt for the I'nitiHl States in argu- 
nuMjt, that t*vrn if Santa Maria liad bmi within the teiritory 
and juristliction of CliiU*, aihl snl»j«*ct to her custoin regula- 
tions. Chih' wonld still b«' liable nnd«*r the law of nationa for 
the seiznre and (b*t<»ntion of tin* Spi>r(t<iu'in for the reaaon 
that they were withont dn«» proef.»*.s of law ; in otiier wonla, 
that it was absolutely necessary that the nnitter Hhoiihl have 
been submitted to tht* adjndieation of a eourt iu order that 
the (*hilean authoritit^ >h4)uld bt* juntitied in tlie aeixure. 

It is ditlieult to s«m*. undt-r tin* eireurnstanees of thiH caat^ 
after tin* captain's atlmission and th«* Inteiniente's (leciaion, 
what ipiotion tht*rt* v\as to >ubmit to a court. The law waa 
plain that vess<>ls < both domt*>tic and foreign) were forbidden 
** /<> (ntn/i'irf rtNitttt'tr. f»j >in*f Ltifl \\\ th«* ports or iiileta tiot 
open," uithout a licen.*^(v I'hf pmalty was plain thai anj 
Vessel should !>«• conti*^cat4<i \^hich "loads or laoda mer- 
cinindisc in an\ port on tin- coa^t of th«* Uepublic where 
such act'> ar»- forbidd«n Sjiuia Maiia v\a> a j>ort uot open. 
Tht» >y/ / '^, , //< iiad b«Mn appi«'|j«-nded in a port uot open^ 
tran>actinuc conini* rir, i«M iinu' nit-rchandise. without tbe 
rt'<pnr«*d liccn^^t*. ( .ipt:un r(i<>iup>oii ii.id aiimitteti theae 
fact.*^ . h*- had a imitt^-d tii it It*- ii id t ik«>ii on biiard tweotj- 
tiv«' tpuntaU <»( (»r«' at Santa Mati.i. and he had offered io 
unloatl tli»in. 1 iif*»r f.u t>- \\*\*' ii.»t l«nhMl bv him; thev are 
not tienied even to-ilav. Hih i>ii1\ i*oiitcntion wa» aa to the 
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jarisdiction of Chile over the port of Sauta Maria. There 
is no question hero of ** prize of war," of ** ])rol)able cauHe," 
of "suspected viohition "; it was a ease, in time of peace, of 
an admitted infraction of a customs hiw, palliated only by 
the faict that the act appeared to have }>eou committed in 
good faith in the belief that Santa Maria was in Bolivian 
territory. It was for this latter reason that the Intendente 
decidt»d to remit the penalty and allow the Spnj^tsinati to go 
free, with an admonition. 

The Tnten<lente was the proper otKcer to decide whether 
the case siiould be submitted to the courts. He had the 
same discretion as is given to district attorneys in the United 
States, who are retpiired to begin prosecution without delay 
''unless upon incpiiry and examination they shall decide 
* * * that the ends of public justice do not require that 
a suit or j)ros<»cution should be instituted." 
U. S. Navigation Laws, p. 150 (1809). 

The case of liordtMi r. The Republic of ("hile, decided by 
tiie formtM" (%)mmission i Agent's l{t^i)ort, p. 07) was cited by 
the Honorable Agent of tlu^ United States as conclusive in 
support of his cont(>ntion here. The record of that case 
shows — 

"That the district attorney of Chile gave as his opinion to 
the Court that it had no jurisdiction of the crime charged 
against I>orden, and that thne was no crime against Chilean 
law committed l)v him." 

Such a state of facts di tiers fandamt*ntallv from that under 
consideration. 

Most of tlu' cases cited bv the attorney for the claimants 
in his brief arc cases (»f priz«^ captures on tht^ high seas in 
time of war, or of seizures made i»y ships of ont^ country of 
vessels belonging tt» anotht*r in tht» waters of a third. None 
of those cited were c•l^^es of infraction in time of peace of 
custom regulations where the captain of th(^ ship seized had 
ooiifessed to tht* violation of law. 
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Tlie case of tlio Spttrtinnan in eHHeutiallv diflfereut from 
auv of the oaseH cited m the briefs of couukoI for the me- 
morialists or in argument by the Houorahle Ageut for the 
Unite*! States. 

From tlie above eonsitlerations it results, then — 

That at the time of the seizure «)f tlie Sfhtrtitman in the 
port of Santa Maria, the etTtH^tive oeeupation and posHessiou 
of this port by Chile was sufficient, according to iuterua- 
tional law, to legalize, as far as fort^ign nations were con- 
cerned, the exercise of its control and jurisdiction. 

That the seizure of the Sjhtr(f<imui^ having been made for 
a violation of dulv enacted Chilean custom laws, was lawful 
on the part of the authorities of Chili*. 

That said violation, occurring in time of pc^aee, having 
lieen confessed by the captain of the Sjtor(^m*tn, it waa in 
the power and tliscretion of the Chilean authoritiea t<» remit 
the penalty and set the Spnti^nntn fret* without submitting 
the cause to tin* adjudication of the courts. 

The cast* must, therefore, Ik» tlismissed. 

J. n. ricu)A, 

//«♦ CimttfUMttiimer fur StrliZi^rlnwl. 

C.MOIiLA vii;r5A, 

fh* ( ofnintbitiuner tor ( hkU, 
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Dissenting Opinion of Mr, Coviraissioner Gage, 

I cannot concur in the conclusion reached in this case by 
my honorable colleagues, and dissent therefrom for the 
reasons stated below. 

The claimants are tlie representatives of American citi- 
zens, who owned the ship Sportsman of Boston, Massachu- 
setts, Thompson, master, at the time the injuries occurred for 
which a recovery is sought. In Jul}', 1857, the ship was 
charted to and loaded a cargo of provisions in Chile for 
Cobija, Mejillones, Gualaguala, Gatico, and Tames, in Boli- 
via, and places in Peru, where she was to load nitrate of 
soda and copper ore for United States ports. After dispos- 
ing of the provisions she obtained at Cobija, a license from 
Bolivia to take on ores at the port of Santa Maria and 
other ports at which there were no port officers, and she 
therefore took on a revenue officer of Bolivia. 

On the 20tli of August, 1857, the Spm^tsvian was at the 
port of Santa Maria, on the west coast of the Desert of 
Atacama, in about 23"^ 27' south latitude, loading copper 
ore and having this officer on board. On that day the 
Chilean warship Htiinerahla, came into the harbor and 
ordered the captain of the Sjfortsnian not to take on further 
cargo witliout a license from Chile, and directed her to pro- 
ceed to Caldera and report to the Cliilean officials at that 
place. The captain offered to unload tlie ore he had in, and 
to depart for other ports of liis charter, but refused to go to 
Caldera. 

Thereupon, and about the 24th of August, the KstnentUla 
took possession of the Sjportsiimn, phiced a crew in her and 
an officer in command and proceeded with her to Caldera. 
There, after a detention until the hist of the month, tlie cap- 
tain was informed by the Chih^an authorities that he might 
proceed on his voyage, but not to enter any unopen 
Chilean port without a license from Chile, it being stated 
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tluit tho territory to the hay of Mi'jilloiies inclusivo waH cou- 
siilennl Chilean. 

Th(* captain of the Spm tf<mtin prior to that time had 
tiled a protest with the rniteil States Minister in(*hile, aud 
wlien notitieit that he ini)^ht proeee*! on his vt)yajxo ho de- 
clined to n*assinne coinniand of his ship until ordered ho to 
do hy Haiti Minist«»r. The ship r(*niaine<l at Cahlera there- 
fore until the following l)**(*enibt*r, when, upon application to 
the I'niteil States Minist«T. the captain was informed that 
nothing further couhl l»f dont* at that tiin<* to adjust the 
matter in tlispute. anil h«* th(*r«Mipon reassuni«Ml command 
of his ship. 

No chargt* whs preferred :i|4ainst the S^htrtt^nfin or her 
nnister in anv court, antl sh«* whs not lih«*led for violation 

» 

of the Chilean revenue law. 

\\\ the s«*izun^ of the ship Sff.,rf,snftn the 4*aptain of the 
Kttmt mhl't hecamt* yr///*'/ f'/'/f' h tr«»spjisser, an*l the Itov- 
ernment of Chile became respt)nsilile for any loss or dnm- 
agt* occasioned therel»y unless she can justify th«» Ht*i/ure. 
To justify it respondent must show either title to the terri- 
tory where the Sfhutjtui.nt whs sei/ed ; UUtlisputtMl poss<»H- 
nion thereof ftir h considiTahle leiij^th of time; or exclu- 
Hive temptjniry poss«*sNion. 

Respondent claims thnt tht* port of Snntn ^faria l»eiij^ 
Houth of '23' south latituth* whs Chilenn territorv, antl there- 
fore that the captain of the /:'.»//<» //AAi whs justified in pre- 
vi^ntin^ the >^p If f Ml fin from londin;^ there nnd in H4*izin^ her. 

As to th«' IIII.K to this territory \if find that: 

In tht* C<»iistitution of Chile tif l^'J'J it v%hs stated — 

**Thetemtor\ of (hill* i^ d«**iL'nHt«*tl 1»\ nntural limitM. 
* ' " i )n tlie north l»\ the I >e>i-rt of Atacama. etc/' 

This means that ChiK- -nds \%i»«Te the de«*»rt in'^ins, vix : 
at tin* Snlt Hivfr. uhich is •^oin*- inm-» l«M*it»'d nt Chanaral, 
latituile *2(i *JH' .stMith. and s<»in« tniie> nt i\ipor«.i. Intitude 25* 
•15' south. The Constitution of Is.'i.'t hu\s Chile exteDils 
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from the Desert of Atucama to Cape Horn, auil the treaty 
of peace with Spaiu in 1S44 says the same. The burden, 
therefore, rests upon the respondent to show that she 
bad held undisputed possession thereof for a series of 
years or had accjuired the port of Santa Maria and the 
country which she clainxul up to 'i.**" south by conquest 
or treaty, for she couUl not, at that date, accjuin; it by 
discovery. Slie has absolutely failed to show that she ac- 
quired title to it in either manner. 

It was contended, however, on behalf of the respondent 
Government that : ** When th(» South American Republics be- 
came independent Statt's, thev proclaimed the principle that 
their limits should bt» the same* as when thev were colonies, 
a principle known in tht* public law of the continent by the 
formula of the uti possif/t'tis of 1810." And various maps 
and histories dated prior to the nineteenth century were cited 
tosnstain its contention that the original Kinfj^domof C-hile ex- 
tended north to the 21^"* of south latitude. I^ut by an examin- 
ation of the documents submitted to sustain this contention, 
we find a map of iUit Kingd<»m of Chile, sent by the then (fov- 
eruor of Chile to the* Spanisii (lovcrnment on the 27th of 
April, 17()1, which was very elal)orate and divided by 
provinces into ten sheets, and it included within Chile the 
Desert of Atacama (f f/o atnut/t of 24° 1^7'. It further ap- 
pears from these documents that in liS03 a Uoyal Patent 
ordered that tht^ Desert of Atacama should be incorj)orated 
iu ihe future in INu'u, after which no change was made in 
this respect up to the time of the separation of Chile from 
Spain. And in lSi4, by ht»r treaty of independence, with 
Spain, both recognized that tlu» Dt»sert of Atacama was her 
natural boundary on the north, and. as wt» have seen, this 
southern boundary of tii<> ilesert was not farther north than 
25" 45'. Thus this treaty is c<»nelusiy«* eyidenct» that both 
countries recognized that Chile's *' limits as a colony" did 
not extend further north than 2.'^ b')'. 

What does the reconl show as to tht» j>ui<session by the 
respondent of the disputed territory ? 
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8he (lid uot have posHessioti by ber military or ciril 
aatborities. 

There wa« no cuHtom-houKe officer or other official of Chile 
at or uear Santa Maria. Tiie nearest Chilean officials were 
at Caidera in about 27^ soiitli. 

The most that in contended for is tliat bv certain acts of 
the Chilean ("ongress and statements made by some of her 
officials, she laid rlaitn to this territory. That does not gire 
her title or jht^tMen^ifn, however. It is no justification to 
simply show that she claimed title, but it must l>e nhown 
that f(hf had title, or at least undisputed possession of this 
port at the time when the seizure of the SfhtrtMrnan was 
made. It matters not in whom the possession or title was 
unless she shows that she held it. In my opinion she has 
failed to do this. The H(*publicH of Chih* and Holivia i>oth 
laid claim to the territory l)etween the 23* and '20* south, 
within which was situate<l the port of Santa Maria. 

The respon<lent relies in this case on the following facts 
to establish her possession. 

The President of the Republic in 184*2 called the atten- 
tion of the Congress to the ^rowini; im{>ortance of ^nano as 
a manure, and a4lvis4Ml the scantling of a commission to ex- 
plore for the same on th** coast of the U*«public )H*tween the 
port of C<M|uimbo and the cape of Mt*jilloii«*s. The (*ongreiiB 
tbereu{K>n pass*«4l an act reciting that <leposits of guano 
existed on tlif* coast of CinpiinilK) ami declaring such tie- 
|>osits t<» be the property of the nation, and providing that 
yesHt*ls that should «*xtract tju>tui> from the places lying 
within that tt*rritory, without p4*rmit from Chile, would l>e 
liablt* to MM/urt*. Ho. It apptNirs from this that the Presi- 
dent ma<lf s<»ni(* rbiini to th«* cojist :is far an Mt*jillones, but 
ihf act pass»»d by Conv:rf,HS. d<N's not app4*ar to »*mbra(*e the 
district north of 2^' 4<> Noutli, sinr»* thf maps of that tlay 
introduced in t*\i«b*nct*. show that tlif proviiic«* of (\M|uimbo 
dill not e\t<*nd farther north than that point. We shoakl 
rememl>er also in this connection, that in the treaty with 
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Spain^ acknowledgiDg the indepeudence of Chile which was 
made but two yearn later, the uorthern boundary of Chile 
was described precisely as in the Constitution of 1833, and 
limited her territory, on tlie nortli, by the Desert of Atacama, 
and that up to that time Chile derived all of her title and 
right of possession from Spain. 

The Republic of Chile sent a warship to Mejillones in 1847, 
and threw up a wull, as it is called, of loose stones, however, 
forming a sort of breastwork '27^ yards long by 8J in widtli, 
walls three feet thick and five feet high. She kept her soldiera 
ashore there, possibly a few days, and then abandoned the 
place entirely. We conclude that no garrison was maintained 
there because it is admitted that all the water for its use 
would have to be distilled, and all of its ])rovisions be 
brought from a very long distance, as there was no water, 
and nothing could bo grown there, so it is apparent that no 
actual possession was taken and maintained in 1S47. It 
further appears that when Don Phillij)pi was there, a few 
years later, tliis wall was in ruins. 

In 1845 the Chilean authorities issued seven licenses to 
one firm, Pelle Macliefert Bros., to mine copj)er near Chimba, 
and March '20, 1857, slie issued two more licenses for the 
same purpose, to one Carrosini ; one of these mines however, 
was south of Santa Maria. These are all of the licenses to 
mine 0()j)per t)r other ore, in the disputed territory prior to 
August 20, 1857, which Chile has produced, and it is fair to 
assume that she has made the best showing on that point 
that she could. In l«S-15, also, ('hile made some exploration 
of the guano islands nt^ar the coast as far north as the 
Island of Chimba. P>nt we find that Chimba is near Paposa, 
which is in about 45"^ 15' south (see the communication of 
ValJejo, December 11, 1845, rt*spondent\s printed evidence, 
page 2). 

In 1853 Don Phillippi was designated to explore the 
Atacama desert as far as Mejillones. It does not appear 
when he began his explorations nor at what time he was at 
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Santa Maria or MejilloneH. His work was not published 
uutil \H'}H, The fact that his exploratious were merely 
scientitio, wouKl Koeni to give them very little weight in de- 
termining the question of the poitMe^sion of Chile. 

These are praeticallv all of the so-called acts of Chile bv 
which she claims to have exercised possc^ssioD over the ter- 
ritory in «lisj)ute prior to the year 1857, and in fact we find 
Unit two of these mining licenses were issued in March of 
the latter vear. 

On the other hand it ap|>ears that a great number of 
p«M)ple w<*re mining in that territory under license from 
Bolivia : for instance, it is stated on page 19 of re- 
spondent's printed evidence that ** this Intendency (Atacama) 
has heen informed that the firm of ArtolaA* Ossa, who have 
mining W4>rks in that section of the Dtn^ert of Atacama known 
as Mejillones, f/ft€^ uttt recognizt the Chilean authorities, as 
th*y ctmsuler the territory as Inlitngiug to the Kepoblic of 
lioiiviay Also, on page 25 it appears that a Mr. Tula de- 
sired to take out a mining permit on the 12//i daj* of Sep^ 
teuifn r, 1857. he having heen notified by the commander of 
the Chilean warship Eatin* rahdi on the21«/ of Aug%i^t tUio, 
to take out such license. On |)age 24 it ajfjtears that tAis 
loiU had been worked since Octi>ber 1, 1854, without license 
from Chile. On piige 20 it appears that the same Mr. TqIa 
hrnl l>een for over two years working another mine in this 
same territory, and that on account of this notification given 
by the commander of the Kt^^ntralda in August he made 
application to the Chilean authorities S^pttmher 12, 1857, 
for licenst* fn^m that country. On page 27 it ap|>ear8, under 
date of September 11*, lS57.that the n4)titication to the miners 
wt>rkiijg coppt-r iti the northern t*xtremity of the Republic, 
etc., was fu>l given i»v the t.^io' ra^da. These notices were 
given .\ugu.Ht 20, 1?^57, tfi, rtry diy the htontraltia inier- 
fereti with llie h»jtding t>f the Sjtf,/ Uf/titn *pj». 'Ao and 42i. 

It also appears under ilate of Sni'lKMHIlU TJ, 1857 (pp. 27, 
2b;, that the miners in the vicinity of Mejillones, which wee 
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north of Santa Maria, had just i<uhin'itted to Chilean authority. 
It furtlier appears froiu the evidence that th(»re wen) many 
mines in tliis portion of the desert and many very rich ones 
near Mejillones, yet, as we have pointed out, ChiU^ seems to 
have issued onlv seven licenses in tliis district to miners 
prior to 1857, and tht^se all on the same day and to the 
same firm. 

It further appears on j)age 28 that thcj miners in that 
section had received their supplies from Cohija, in Bolivia, 
without payinf^ any revenue to thtj (-hihsin (lovernment, 
and also that the ('hilean authorities had no kionrhiUje of 
ihene mines an ft/ fhi.s tinni. Chile then Hrf<t tmtk prorteih 
inga to esfahlish a sahihletjafinn at Mrjtllntit'i< \ p. 28). It 
was not estal)lish(»d until St/t/rnttfer 10, 18r>7. It further 
appears (\k 28) that both Mejillones and Santa Maria had 
been frequently visited by launches from Cohija, Bolivia, 
with provisions, and that they paid no custom dues to Chile. 
It appears (p. 28 1 that on the 2()th of Au^^ust, LS^T, another 
boat besides tht^ Spftrtninan was en^aj^eil in loading near 
Santa Maria without authoritv from ('liile. It is admitted 
^p. 3.*i) that the miners throughout that district had been in 
the habit of pro(*urin«; their provisions from ('obija without 
paying any duty to Cliih*. It also appears (p. (U ) that 
cargoes of ore hatl been shipped at Mejillones and Constitu- 
cion without anv license from tln» Chilean (lovernment. 

It is apj)arent from the evidence printed by the respondent 
(Tovernment, and other evidence in this case, that prior to 
the seizure «)f the S^nrtsman^ ships had obtained licenses 
from Bolivia to put in cargo at various ports in this dis- 
puted territory, inclmling Santa Maria an<l Mejillones, and 
that Bolivia had issueil a great many mining licenses for 
mining ther<*in, and that ships had fre(|uently loaded within 
the territorv undt»r lic«'nse from Bolivia, or at least without 
anv license from Chile, and tliat it was not until about the 
time that the Sjn,rf.sniin was stopped from holding at this 
port that any etl'ort was maile on the part of Chile to pre- 
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vent ve8H*>lH from loatliiig tlH»re, or to prevent i)eople from 
mining in thiit nection without a license from Chile. 

If any licenses to lf)a<l ves.^els in that vieinitv had been 
given hy Chile it is fair to assum«» that she would have pro- 
duced them, in connection with the numerous other docu- 
ments submitted in the case. Tiicv se«»m to he eutirelv 
lacking, however, possibly with one i*xception, found on the 
first and sec«)nil pagos of resjiondcnl's printed evidence. It 
is true that in :i circular, sent l»v tlif Minister of Chile for 
Foreign AtTairs to the representatives of the various foreign 
governments at Santiago. Fthrminj \\\, 1S7*K explaining 
the p4)sition of Chile in reference to the war with Ik>liviA, 
it is stated that between lS4*i ami IsriT there had l>eeD 
issued at Valparai.so 113 lic«*nses t<» ships of all national* 
ities to take oti cargo iif ijuiun at Mejillones, Angamofi, 
Santa Maria, an<l <f(her jn»tU ou the coast of thedenert. Aa 
the desert extends south as far at least as '2'> 4"> ,ttud acconl- 
ing to some authorities "liV 2(^ . this statement, aside from 
itH Iteing made long after th«* events in question here occur- 
re<l, mav Ih» entirelv ctirrect and vet not provt* that ChiU* 
hml issued more than two (»r three lic«*nH4*s to take on cargo 
at Mejillones and Santa Maria, for then* were many such 
ports on the coast of the iles«*rl. It will Im» «»bserve<l, alao, 
that not one of these licenses was for loa4iing '»rf but all of 
them for loading yr/'//«". It nill \h* further fouml by refer- 
ence to pages (>0 anti *>1 th it it wan the rep4>rt of the A^frntr- 
al'l*i on this trip «when she sei/ed the Sf^i.ff^tftunt that le*l 
Chile to discover the imp<»rtant*e of this territory, and thai 
it was b(*coming rich, and \%hich in«lui*ed her to endeavor to 
euforct* her claims in that s«*ction. 

When the «»rtic«Ts id Boliviji harned M the seizure of the 
Sftttrtf^tii'tn, the pirffct «»f tli«- iitti»r,il dep:irtm«*nt of Bolivia, 
under date t»f Novemitei ^I'i, 1*^."»7, ;itidrfH*««sl a communica- 
tion to Coinuiaiider (it»ni <»f th*- l\-' i- r tlJ i^ the esseutial 
parts of uiiich read :is fMlious; 
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"This office has jnst been informed that the Chilean raan- 
of-war Esmeralda^ under your coniuand, has just anchored 
in the bay of Mejilloucs, and it has caused great surprise 
and displeasure tiiat you should insist in taking measures 
for the purpose of considering as belonging to Chile that 
part of territory comprised between degrees twenty-three 
and twenty-six, latitude south, which territory is universally 
acknowledged as belonging to tlie Republic of Bolivia; you 
have invaded said territory with an armed force, and wliat 
is no less alarming and scandalous to the peace of America 
and of the entire world, a Commission appointed by yourself 
has begun to fix boundaries on the twenty-third degree, 
treading under foot the sacred right of the uti poasidetis, 
especially adopted, acknowledged and respected by all and 
every one of the sister Republics of South America, and 
finally outniging the flag of tlie nation of Bolivia. * * * 
It being impossible for me to repel force by force, I confined 
myself as the first autliority of this Department to protest, 
as I solemnly do protest in tlie name of my Government, 
against so remarkabK> an action actually taken by yourself, 
perliaps in the name, also, of the Suj^reme Government of 
Chile; I protest against the violation of our rights, for the 
gratuitous injury* caused us ; against the losses and damages 
which mav be incurred by all imlusfriaU who under the 
protection itf onr hiirs iiave founded establishments and in- 
vested large capitals ; and finally I protest against all the 
consequences which may arise in this connection. 

"Impelled by the force of circumstances to address you 
in these terms, it atVonls me pleasure to subscribe myself, 
your obedient servant. — Manuel Tomas Alcalde." 

It is apparent from these and other facts in the record 
that up to the 2()th of August, IS;")?, when the Sportsman 
incident occurred, that Bolivia had ext»rrised more authority 
in this district than (Miile had, and tht^ letter of the Bolivian 
Minister of Kxtt»rior Relations to th«' Minister of the United 
States in ref(»rence to tho stMzure of tht* Sptfrtmrntiyi shows 
that Bolivia claimtnl to bt? in urtn.t/ mul nndiaputed posses- 
sion of this s(>ction up to that time. 

We find also that notwithstanding Chile had made these 
claims to the territory between 23° and ^liV" south latitude, 
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thixi she mado a tnMity in \M(i with ]^)livia, in wliicli it was 
re(*it<Ml that hoth oouiitrit's chiiriHMl to have a goixl title to 
that t«'rritory, and as a coinproiiiisi* it wan a^reetl that the 
bouixlarv hrtwtM'ii th«' two sshouhl l><» tht*n»hv fixtnl at '24* 
Hoiith, HO that hv it tht* port of Santa Maria was (lefinitelv 
ilett»rmintMl to h«» in Bolivian t«*rritorv. 

A nil it is liehl that wh«*n* a l>onn«lary hrtwt»en two couii- 
tri<*H is in (lis|nit<*, and they finally af^rct* upon a boundary 
liu(', that it is ti» In* rt^^anletl ami tr<*at<Ml an if it had always 
bt»fn known as th«» trut* lin«*. 

As a p'sult, tith's )^rant<nl by t»ith«»r claimant, within 
till* t«Tritorv tinallv fallin<: to t\u* othrr, are voitl and of uo 
forcr, uid«*ss pH'srrvfd l»y th • arti«*h*s s«*ttling the disputed 
lino And this is n»j4ardl»*ss of whether thi» ^raiitin^ power 
had actual posst*ssiou of the territory when the ^raiit 
made. 

ColYet* r. (tn>ver. Vl'.i V. S. 'J2. 



That Santa Maria was very •generally recoj^niztnl, up to the 
time of the H«*i/ure of tht» Sn irfjtman, as within the territory 
of H<»livia, a|>pears from an examination of many HtaDdanl 
charts of that ilav, whieli wrre introdue«*d in evi«lenoe. 
Amon^ thesi» we mention the ^riti^h Admiralty chart of 
*' South Am«*rica, We^t Coast. Siit»et h\ Bolivia;** C\)ltoD*a 
Atlas of the World, pul>li>h<Ml in l*^.">r>; an atlas published 
by (\>lton. in \x7u , untler otiicial authority (»f the Ilepublic 
of Bolivia, from .Hiiiv««ys whieh >\ir Inul b<*^un in 1842; 
Zeit.Hchrift Fur All'j«in«*ine Krdkuiitle. Vol. VI, p. 176 
,1S.V.».. 

The/'/*' »»f lli»*'^«' w.i«* th«* sf iit.l ii'f ' ^itrf for tu'iriners. 
All >how»'d ilu» port of S;iiji;i Mari.'i to be wf»ll withiu the 
territoiy of BmIin i.i. 

Tli«* r«'«*poiident. tli» r«forf , li;i> n«»i >ho\%n any almolute 
titi*' to this >*'(*tioii, iioi h.i^ sli«* shouij that ^ht* was in 
actu:il or f\ihi>i\»* po^Nf^^ion. liut the (•vid«*nce s<?eiiis 
convinciijj^ that prior to th** **ti/'ir»' of the >/ r^Ar/^i/*, IkiliTia 
was exercising much ^r«*at«'r poH?*«'>»sory rights over the terri- 
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tory, where Santa Mariii is situated, tlian Chile was, and 
certainly that the hitter liad no exclusive possession thereof. 
If she was not in aotual possession she had no ri<^ht to 
enforce her revenue hiws there. 

XTnited States v. Hice, 4 Wheat. 2A(}. 

The fact that the ship was releastnl witliout an opportu- 
nity to be heard furnishes, a strong presumption tliat 
there was no justifiable j^round for tht) seizure, other- 
wise the ea[)tain of the Kstiwrahlti would not have 
hesitated to libel the Sportsman and have the justice or in- 
justice of the seizure determined nv the Corurs of hia own 

Coi'NTRY. 

That the seizure was without justification, seems to 
be recognized by the authorities of the respondent Gov- 
ernment in the letter dated the l-4th of November, 1S;37, in 
which the Minister for Fortjign Affairs says : *' That wljile 
the captain of tlie Sportnttiah has committed an apparent 
infraction of the law * * * y^.t Ih* was dechire*! to be 
without fault.*' 

We also find a communication dated September 1, 
1857, in which tliti ( Governor of the province, Snior Videhi, 
states that ** the (fovernment of Cliile will not objtu't to hear- 
ing and investigating any just claims for tlamages caused to 
the ve.ssel Sj,nr(simnt on account of dt»l}iy sutlered." Tlius 
Chile seemed to recognize that tlu^re ff'ts a liabilitv. 

My conclusion is tiiat the respondt^nt (Soverument 

has failed to justifv the action of the captain of the 

Ksnit'ralthi in stopping the Spurdiinun from loading and in 

taking her to Caldera. An award should, therefore, be 

made for the claimant. 

WM. (i (iA(Ji:, 

( *nf/t tftfif.sionrf' f'lr f/ni I lufni Stilt'.a* 

Attest : 

JimN F. I>AKKIi, 
EnUI<,HK HAl.MAri:i».\, 

.s'l crc^'fritts. 
Delivered March 2, IWl. 
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l>£CISION No. 7. 



RICAllDO L. TRUMBULL 
THE UNITED STATES. 



y Xo, 27, 



A tear f/ of the Covimiasioyiers, 



lu the above-entitled matter the sum of three thousaud 
dollars iu United States ^old coin is awarded in favor of 
those persons who are now hy the laws of Chile entitled to 
the proj)erty and estatt^ whieii belonged to llicardo L. 
Trumbull, the above-named claimant, at the time of his 
death, which said sum shall be paid by the respondent Gov- 
ernment to the (rovernment of Chile in accordance with the 
terms of the C*onvention under which this award is made. 

J. B. PIODA, 
T/n Cofui/tintilffNtr far Siritztrlatnl, 

V, MOKLA VICUNA, 

The C(nnin'iti»inner foi* Chile. 

WM. O. (JACiK, 

T/it Cnnniiifinnmer fvi' fht fnited State». 

Attest : 

Jonx F. liAKKi;, 

EXU1^»IK B.VLMArKDA, 

Delivered March 2:i, 11)01. 
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DECISION No. 8. 



HENBT S. PREVOST AND CHARLES 

A. PREVOST 



V, 



THE REPUBLIC OF CHILE. 



)' No. 30. 



J 



Decision of tJie Coiiuitission Disrnisfting Case, 



The memorialists iu the above-entitled cause claim from 
the Bepablic of Chile the sum of $14,373.50, beiug the 
amoont, with interest, of an alleged illegal war contribution 
and requisition which had been imposed by the Government 
of Chile upon an estate (situated in Peruvian territory) of 
which the claimants were sublessees, during the war of 1880, 
between Chile and Peru. 

The facts of this case are as follows : 

In the year 1880 the menioralists were copartners com- 
posing the firm and doing business under the firm name of 
Prevost ife Company, at Lima, in the Republic of Peru. 
They were both born in Lima, where their father was Con- 
sal of the United States. It appears that both of them have 
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lihvjivs n»si(li*(l and \u'ru iloinicilfM] in INtu. romiii^ riin»ly to 
till* TiiittMl St.'itt's ; tli.it l)oth r«'si«liMl in Pi»ru at tla* tiiiit» of 
tlio acts liiTfinafttT in«ntinn»'<l. ami that at pr«'Ht'nt Ht'nrv S. 
Pn»vost still r«'siti««s in INtu. Nvliil«» ('liarl«»s A. Prevost in for 
tin* tinit> l>cin;4 in IiO>ii)nn, Kn^laml. It appt^ars that tht* 
constitution of Prru, Article 'M, provi<l<»s that. ** tho>4» who 
an* horn in thf t»Tritorv of tho Il^MMihlir" an* PtTiivians hv 
birth. It isin^ist«'(|, not \vitlistan<linL; this, that «*ai*h has always 
(*laini(Ml iiis status an a i'iti/«'n of ihr rnit«Ml Stat<*s. ** nrvt»r 
having n»lin<pji**hd or forf«-it<*.| hi?^ »»tatus a?^ such ritizm or 
i*oinniitttMl any act inconsistent with sUi'h status wliich caiiit* 
to him ami always has hern, ami still is ht>ltl l>v him l»v riuht 
of hirth." 

Prior to St»pt«'ml»fr "ix, Is^o, th»- firm of Prevost *V Com- 
pany had laid out and advanctMl laru«* ^unis of mon«*v t4» th<* 
firm of Aspilla^a P>rothcrs fi>r tin- cultivation and improve'- 
m«*nt of a ct^tain sui^ar cr^tat* rof which said Aspilhi|;a 
Brothel's were h»>^sees' known u*^ the e*itate of Cayalti, hituii- 
t«Ml in tho Province of (Miidayo. in the l>epartmt*nt of Ijitm- 
ImvtMpie. in the Kepuhlii* of Peru. 'rii«»st» improv(*m«*iittt 
inoludtMl the erection of huildinus and machinery for tin* 
cultivation and development of ^utrar. 'Y\i*' «ir«*ater part of 
the sums advanc** I for tlie-^e ituprovements, etc. lalioiit 
#l7ri,«MM». was. on SeptemlM-r !'*<, l^^'H. .still due l»y Aspillaeii 
Brothers to Pn»\ost A Conipanx. 

In the month of Jun«». l^^^^O, \v:ir had l»een declariMl liv tlit» 
Itepuhlic of (Miilf a^^ain^t the U"pul»iic of INmu. and armed 
forc«*> of Chile h id ent«re 1 int.» an I were c.irryinj^ on Iioh- 
tilitie<« in p^ution^ i>f th«* Permian tet iitor\ . including the 
I>e[)aitmeht a'f»o\.' menthuie.i I iitji-i tin ^f cir(*umr»tano**H, 
and III oidt*r l«» pr«>lei-t th«'m^«l\«'H .md tn ^eeuri* the Iar|;t» 
iniouiit 'd m<»n«\ uiihii tlie\ ii.id .i<i\ine*d fi*r iiivtttmeiit 
in tie* eie.'th'U •>( ^^aid III K'iiiiHi \ .itid Mupi'»veni«*iitH. an«I 
\%hich tht\ h I i incrf:i<«*"i fiiiri.'t aft« i th*- ('perations of nar 
Were iiiitl:it»-«l. the clinnin*-'. 'Hi ••! aiMint .'^••pt»ni l»^r 2^, 
l^sii pi.Miiiid an iiixtru.ii* nt in vwilin;: !•» l»e «lu|y and 
It'gally <'\ecuted at Lima. )»\ the said A>pilla^a Urotbem, 
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whereby tlie estate of Cayalti was sublet to the claimants. 
This snbletise was still in force, aiul the claimants were in 
possession of said estate thereunder at the time of the oc- 
currences hereinafter set forth. 

Two davs after the execution of this lease, an official 
letter addressed to the commander of thf^ Chilean forces al- 
ready lauded on the coast of Peru near the estate of Cay- 
alti, was sent to the manager of sai<l estate by the United 
States Minister in Peru, informing the said commander that 
Heurv S. Prevost and Charles A. Prevost were known to 
him to be citizens of the United States, and had made proof 
before him that thev were tenants under lease of said estate 
and ** exclusive owners of th<» sugar buildings standing on 
said property, with the machinery and appurtenances at- 
tached thereto, and of the crops of sugar-cane raised within 
its precincts," and expressing the hope that said property 
"may be exempt from injury \)\ your (the Chilean) forces." 
A telegraphic message of like purport was also sent to said 
manager through the United States Consul at Pacas Mayo, 
addressed to the commander of the Chilean forces in that 
vicinity. 

It appears that in the hitter part of August, 1880, the 
Chilean forces liad already l)egun to advance into the De- 
partment of Laml)aye(|ue. On August *24, certain instruc- 
tions had been sent bv the Chihian Minister of War to Don 
Patricio Lynch, clrit^f of tlie expedition. These instructions 
included the following : 

** You may impose contributions of war upon the districts 
that you occupy, and you may exact payment in cash, or in 
provisions like sugar, cotton, rice, alcohol, etc. The amount 
of the contribution will bt» fixed bv vou prudently, and you 
will enforce it with all energy, threatening, if necessary, the 
private individuals and the authorities with the destruction 
of their property for the purpose of getting the amounts re- 
quired.'' 

T. F. VEUGARA, 
Minister of War, 

VaLPAKAISo, Anfjuat -4, 1880. 
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Sooij aft<»rwjinls (f«Mit»r:il Lvncli :nliln»ssiHl a rominniiioH- 
tion to tlu* pn*f«*('t of L}iiiil)a\«M|u«', 

*Mi«*iinui(Iin^ from liiiii tli>- (laMiiriit of th«* iiioii«*rat(* sum of 
15(*,0<M) solfs ill >ilMT or ;^oM. whirli I iiiiposfd as a war 
contnliution upon tlit* rii-ii and populat***! <|«*partUitMit uu(l(*r 
luH i'liar^^t*." 

(fonoral Lvnrli. in hi^ ot!i('i:iI r«*po|-t. continues as foll«>WM : 

*' Ah i\w said I*n*ffct rffuHttl ii» roinplv with inv dfiuand 
and tlirfatt»n«Ml to r**?*ist ni** with arni»'«l fori***-?, our division 
advanotul, passing through tli** towns of Kti-n. Mon«**»fu. 
Chiclayo, Pim«*ntt*l. liainliavttpit*. and rtTnMiaf**, ohtainiu)^ 
iu Honi«* of said towns th«* pa\nicnt of niotlrrat«* oontri* 
butii)ns and in oth«'r*« punisiiiii*/ with iiuinanity th<* rontuin- 
Hoy of tlifir inhabitants, without 4*n<'ount* rinp in any of Haid 
towuH rosistanrt* uhirli d**s('rv«'> to !»<> nicntion<Ml in thi^ 
report. 

I pon our p:issa){i* tlirou^^h tlir iiarn-ndas of I'rupt* iitu/ 
i^tyilti i\\\i\ tho townships of Putdihi Nufvo. (iuadalupt*. Suu 
fl<>Ht\ ('ht*fn*n, San Pfdro .in«i P.ira-.iuavo. th«*v wi-n* aiKo 
rtM|uiHition<Ml for fontrilxitions 4if war which tht* inhahitaiitN 
paid with th«* ^rfatfst proinptn«-».*" 

Th(* contribution tif war or r«Mpn^ition upon tht» hac*if*iidA 
of C/ayaUi was luadf on OcIoImt 7. l*^*^ti. in thf following 
niHiincr : 

••No. :;. Ucpuhhr of rhil.-. 

Coinniandfr-ii.-Chh'f «»f tli*- l>:vi^ion of ( >| t-rations in tho 

Nolth 

< .iN.Iti r.-i.it.-. o.i. 7. Isso. 
I»\ ••idi'i iif th« < '••nifn.iL'lt J ir. <'f.it ••? ti.t- lh\i*«ioiiof 
th«' < *hil»* III Vrrm it ii« -. tjt . •. -ti.^xti.j :i.i«. . —t iti- and tlic 
t«i nt««i \ ••( ti.f I ». 1. 1! t:i.«ii; ••' 1 . i «:•• I . • . I :• I t t t. l.\ notify 
\ouihit uiti.ih ti.- t'i:t. "? -I i."ii- \ ■■- ' .;-* t!.in»»pt»rt. 
with \«»m •»uii • !• ri;» !«!•» t«» tl : •?! • • < ' • r*- ;•• . -ix huii- 
di««l •juint;iU -»iL' »• H'd t- ' . ! • ■ ': T' ■ -';•'» 'A ••Tl»- tll«H|- 

saiid p«»ini.i^ *»t« ihnu! lu p »\ •«;• • • • r ! i.« a i: •• .i !i it uti<ui which 
has hffh iiijp"»«*.d i»ii iii»' . •.!.iit .»! < i\ I'.M. 
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If witliiu the t<>rni iiulioated von iiiive not BiitiHfied this 
order of the (yomiiiaiKler-iu-Chief, it will be tlie painful duty 
of the foret»s of our division to nizt^ to the ground tlie eHtate 
coniiueiided to your inaimgenient. 
May (lod have you in his keepin*;. 

I). CAKllASCO ALBANO, 

Sei:ret(tnj' (rem ml. 

To the Manager of Cayalti." 

The nianaj^er of the Cayalti (»state at ouce protested 
vigorously against tins demand, and, among other things, 
wrote to the Secretary-General as follows: 

**As representative of the pres«»nt iminftfjcrs of this estate 
the Messrs. Prevost A: (>o., American citizens, I manifest to 
you that this estate is American property, and as such is 
under the protection which the (lovcrnnuMit of the United 
States of North America concetles to its citizens. That in 
view of tht^ telegram I annex, it is proved heyond cavil that 
this estate is in reality American property, under whose pro- 
tection I shelter myself, to protest in the most emphatic and 
solemn manner, in the name of the managers of this estate, 
the said Messrs. Prevost iV Co., against the notification which 
vou make me in the nann* of tlxi Crovernmeut of Chile in the 

ft 

form above set forth.'' 

In reply to this protest the Secretary-General insisted 
that th(* contribution must bt; paid within the time named. 
Thereupon, in order to prt^vent the destruction of the estate, 
Mr. Asj)illaga, after repeating a most formal and solemn pro- 
test in writing to tlie eiVeet that the estate was American 
property, complied, by delivering the ()t)0 cpiintals of sugar 
and a draft for iJLOtM), drawn by Aspillaga Brothers upon 
Kendall A* Sons, Ijt>ndon, at ninety days sight, in favor or 
for the account of the Agent of the Chilean (iovernment. 
Separate rectMpt>. for the sugar and for the draft, '* /// y>'/y- 
ment of t/t' "*■'/ ruifriltntiun that has been im|)osed on the 
estate of C'avalti " were tleiivered bv the St'cretarv-General 
to Mr. AspiUaga. 
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Although Aspilliipi Brotliors were not authorized to draw 
upon K(*n<iiiII A' Sons, and th«' latti*r liad no fiindH in hand 
h(*lon|4in^ to th«Ma to iu»»ot tin* hill. nt*vt»rtlH»h»sH, thert*Hfter. 
in May. ISSl, /;// /v;////i^//•// /vy// a/ atol ttuth^trh ttion of Prt- 
nmt cl* (\)mp tutj, Mfssrs. K«Mid:ill A* Sous accepted naid hill 
for the honor of Prevost A C/onipany. and the amount wan 
then paid to the (/hil(*an (iov(>rnni«»nt. 

After Usiviii^ the I>epartnient of Lainhayecpie. (leneral 
Lynch uiih his forces hiurciied into the Department of Lilwr- 
tad. from which, on OctoU'r !♦», issu, he jdso re<|uirtHl the 
paymtMit of tht* sum of l.'>n.(HN) soles as a war contrilmtion. 
This sum was promptly paid l>\ the inhahitants of that De- 
partmtMit. 

In his official report < already referred to) General Lynch 
gives a full account of tin* (*ontril>utions made in the 
Department of Ijamlmyetpi**. annt*xin|{ thereto a table 
"wherein are enumt*rate4l the (>roceeds of the contrihutioDH 
of war impose«l on the hacien^las and townshipH of the 
Hcoure<l territory." Tliis report and the table of contribn- 
tions are in evidence. 

In concludin)4 his r**port. (tt»neral liynch commeudH in 
high terms '* the most brilliant ex.iniph* of morality and din- 
cipline" shown by his tro4>ps whih* in th«» inviided territory, 
including th«* Departm«*nt of I^ambayeque. 

It is alleged l>y the memorialists, and is admitte<l, thai 
neither Ilenrv S. IVev«»st nor Charles \. Prevost, m»r the 
manager <»f the (\iyalti Kx^tite. at any time t<H)k any part in 
the hostilities betwefu Chile and iVru. but wer»* whollv neo- 
tral an<l non-«*ombatunts. 

Th«' sums claim«M| in d-imatr* s bv tli** nxMuorialistM from 
tli«* l%*«publit* of (*liil*\ on a«*couiit tif the :illeg**d illegal war 
contributioh and rfquiNiij.m ni:id»» as stal«-d above, are 
^l.l^"^** tilt' value of »iiM> <pnnt lU i>f sui^.ir . with intereat at 
r» pf*r cent. th«*reon fi«»m (KioImt 7. IS'^M; and *4,H4i4l 
iXl.^HMi Nttrlin^' uith int«*rfNt th«*rfon at ♦» per cent, from 
May 1, l>isl. In all about ?14,:]72..5U. 
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Accordinp; to the brief of the memorialists, their claim is 
based upon the theory that the acts committed by the 
Chilean forces were contrary to the usages of war ; that 
under the law of nations and the usages of modern warfare, 
**the seizure of private property of a non-combatant alien" 
nnder the circumstances of this case is not justified, and 
such seizure therefore constitutes a chiim for damages. 

On the other hand the respondent (Tovernment asserts : 

(a) That the claimants are not and were not, at the time of 
the occurrence above set forth, citizens of tlie United States. 

{?/) That even if they were citizens of the Ignited States, 
the transfer of property by a belligerent to an alien neutral 
is invalid. 

(c) That a belligerent nation has the right to levy contri- 
butions of war and requisitions upon property within enemy's 
territory under its control ; that assuming the claimants to 
have been citizens of the United States, the property of 
alien neutrals in such territory shares the liability of prop- 
erty belonging to the subjects of that territory, and is not 
exempt from war contributions and requisitions. 

That, conse(piently, the chiim of the memorialists cannot 
be sustained. 

During the argument the questions of citizenship and of 
trausfei*s of property by a belligerent to a neutral were dis- 
cussed at much length. Without determining these points, 
however, and assuming for the ])urposes of this case that 
the claimants were and are citizens of the United States, and 
also that the transfer of the Cayalti lease by Aspillaga 
Brothers to the claimants was in all respects valid and legal, 
we pass to the main point in issue, namely, whether or not 
contributions and requisitions of war, as levied in this case, 
are justified under the law of nations. 

From the evidence in the case land assuming the claim- 
ants to have been United States citizens) the following facts 
are clear: 

There was a state of war between Chile and Peru ; opera- 
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tions of war had been initiated, and there were active mili- 
tary operations, followed by the military occupation of por- 
tions of the Peruvian territory, including the Department of 
Lambayeque, where the claimants' property was situated, 
bv the armed forces of Chile. 

The claimants, although aliens and neutrals, were domi- 
ciled and resided in enemy territory, and continued so to be 
domiciled and to reside, for the purposes of trade, during the 
whole period of hostilities. 

General Lynch, the chief of the expedition, had been au- 
thorized by the Minister of War of Chile to impose contri- 
butions of war upon the districts which he occupied. In 
pursuance thereof, upon his occupying with his forces the 
Department of Lambayeque, he addressed a communication 
to the Prefect of the Department demanding from him the 
payment of 150,000 soles as a war contribution upon the 
Department under his charge. 

The Prefect, having refused to comply with General 
Lynch's command, and threatening to resist with armed 
forces, the latter, as he advanced through the Department, 
levied contributions and requisitions upon cities, townships, 
towns, haciendas, and railroads in the Department of 
Lambayeque. 

These contributions appear to have been levied in a regu- 
lar, orderly manner, and as equally, equitably and uniformly 
as practicable, especially considering the fact that the 
Prefect had refused to assess the contributions himself, and 
had threatened resistance. The contribution levied on the 
claimants' hacienda differed in no apparent respect from 
those levied on the property of other inhabitants of the 
occupied territory. The contributions do not appear to have 
been excessive or wanton ; and, in return, the evidence shows 
that the occupied territory was otherwise respected ; that 
there was no looting or pillage, and that the Chilean forces 
evercised morality and discipline. 

Such being the facts of the case, what are the principles 
of international law applicable to these facts ? 
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No principle is more clearly established than the right of 
a belligerent under the laws of war to levy contributions and 
requisitions upon enemy property in occupied territory, as 
military necessity may require, without incurring any obliga- 
tion or liability therefor. This right has never been denied 
by any government and has the support of universal custom 
among nations. With very few exceptions (and these from 
motives of policy) the right has been exercised in all modern 
wars, including the war between the United States and Mexico 
(1847), the Greco-Turkish war of 1897, and notably in the 
Franco-Prussian war of 1870, when the German forces in 
France levied contributions and requisitions in enormous 
amounts. 

*^ It is calculated that in a war which lasted only six 
months, the occupied districts of France were mulcted in 
goo^s of all kinds to the extent of about $80,000,000." 

Lawrence International Law, p. 375. 

See also Baker's Halleck, Vol. 2, p. 73. 

Calvo, Droit International, Sec. 2236. 

Referring to certain duties collected as contributions by 
the United States forces during their occupation of Mexico, 
the Supreme Court of the United States, in an opinion ren- 
dered by Chief Justice Taney, says : 

** The duties required to be paid were regulated with this 
view, and were nothing more than contributions levied upon 
the enemy ^ which the usagetf of war justify when the army is 
operating in the enemy's country,'' 
Fkming v. Page, 9 Howard, 616. 

An examination of the messages of the Presidents, and of 
various executive orders issued during the period of the 
Mexican war, shows that contributions and requisitions were 
levied upon enemy property in numerous instances and for 
large amounts by the United States through its military 
oommanders. 
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Concerning c<»ntril»uti<)ns, IVesident Polk, in Iiih mewiage 
to the 'Mh\\ Congress, siivs : 

** Tlie policy of levvin|4 ujmmi the enemy eontrihutioDs in 
every form, eonsistently willi the hiWK of natiouH, which it 
may Im» pnictic:il>U* f(»r our military commanders to adopt, 
should, in my jutl«»ment, !»♦» ri«iidly fufor^'ed, and onlers to 
this ffTt'ct havf jicN-nrtlin^^ly hf^n i^iven. By such a policy. 
at th«» same tiint* , that our <»wn trfa.sur%" \%ill !»♦' relieve«l from 
a h»»avv (Irain. the M«*xican pftiph* will Im» nnidt* to f«»el the 
hurd«'iis «>f tlif v%ar, anl. i*onNultiii<4 tlifir own intiTestH, may 
he induct'd th«* more n*ailily to re(piii«' their rulers to accislf 
to a just pi'ac«».*' 

Concerninj^ requisitions, Mr. Marcv. S«*erftarv of War, in 
a letter to (leiHTal Scott, dated April 'A, lH47, says : 

** The ent^mv should he made to realize tliat there are 
otlM*r inducements to makt* them d«*sire peace. )H*8ideH the 
loss of hattles. ami the hur4lt*n of their own military entah- 
lishments. The ri^ht of an army. op4*ratin)^ in an enemy's 
country, to seize supplies. tt» fora;^**, and oi'cupy such huild- 
in)^s, private as wfll as pultlic. as may l»«* required for (|nar- 
ters. hohpitals, storrhousfs, and oiht-r military purpotwH. 
without compt'Usatitin tht*r«*for. rannot l»e qut*sti(»ntH| ; and 
it is expected that you will not for«-^o th»» «»xercisf of this 
right to any extent (*ompatil»le with the intrrestn of the aer- 
vice in which you are i-ngaged.*' 

To support in part the military oc«*upation by the armr 
of the Tnited Slal»N. thf several provinct-s of Mexico, when 
(M*cupi« d. \%t»r«* as>#--*s«*d in cash, in the year lS47, over 
|;^JMM).fHM» as c«.nlril»ution of war. 

Without a sin;^'lt* «'\ct'ptton. \%rit4*rs on interuationiil law 
reco;;iii/«' this ri'^ht of a lM*liit;tr«-nl i<» Ifvv contrihutioim 
and r«Mpii>itions upon t'n«'my prop4*rt\ in ofoupitnl terriiorT 
a.s ufcrHsitv ma\ r»M|uir«'. As is stat«*d l»v one of the fore- 
most mo«i««rn authorities on the law of nations, ** /u *jutrrt 
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" The regulated seizure of private property is effected 
by the levy of coutributiouH aud recjuisitions. No usage is 
in the course of formation teuding to abolish or restrain 
within specilic limits the exercise of the right to levy con- 
tributions and requisitions." 

Hall, International Law, p. 443. 

" Lorsqu'une armt^e envahit une contr^e, il faut qu'elle y 
snbsiste ; or, comme elle ne pent rtre tenue de payer les 
frais de la guerre ou d'en faire Tavance, la loi de necessity 
permet d'imposer des contributions ou des requisitions en 
nature ou en argent et d'appliciuer a Tentretien des troupes 
le produit d'une portion de 1 usufruit des terres, dont la libre 
jonissauce et Texploitation sont lais^es aux habitants du 
pays." 

Calvo, droit International, Vol. IV, Sec. 2231. 

See also : 

Vattel, Law of Nations, Book III, (Jh. IX, Sec. 165. 

Rivier, Droit des Gens, Vol. II, 324-7. 

Bonfils, Droit Int. Public, (>1() -15. 

Martens, Trnite de Droit Int., Vol. Ill, 236 6. 

Halleck, Vol. II, 109 14. 

Even the regulations adopted by the Peace Conference at 
the Hague recognize the right of a belligerent to levy con- 
tributions and re(juisitions on enemy territory as military 
necessity may require (Articles 49, 52). 

From the above-settled principle of international law an- 
other principle eipially well established has logically fol- 
lowed, namely, that neutral alien property in belligerent 
territory shares the liability of property belonging to sub- 
jects of that territory. The property of a foreigner domi- 
ciled and estublislied for purposes of trade within a State is 
liable like that of a subject to such exigencies as the usages 
of war entail. Such property may be subjected by the in- 
vading forces to the same rontributious and recjuisitions as 
thai of a non-combatant enemy. 

"A foreigner living and established within the territory of 
a State is, to a large extent, under its control ; he cannot be 
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made to serve it prrsoiuilly in war. hut he contrihuteii by 
way of pawixnt of ortiinary taixes to its nupport, aod hin 
property is liaMe, lik«» that of Mihjeets, to Hueh extmordi- 
iiarv siihsitlies as the prosecution of the war niav deniantl. 
His property hein^ tlius an eh*ment of strength to the Stat«, 
it niav reasonahiv he treated as hostih^ hv an eneinv." 
H«ilh International I^aw. p. .*>ir). 

** The general prineiph» that neutral pro|>erty in l>eniger- 
ent territory shares th«* hahihties of property l»eh>ngiiig to 
suhjects of tliat Stat** is eleiir an<I indisputable, and no oh- 
jtM'tion ean hf njade to its efT«»et upon property wliieh IM 
assoeiattMi eitiier permanently or for a conHiderahle time 
with thf belligerent territory." 

•*As ntMitral individuals within an einMuy State are Hubjt*ci 
to the juris«Iieti;>n of that enemy, an«l are ho far intiuiatelv 
associated uitli him that tlie\ cannot be separated from him 
for many purposes, th«*y and their property are, tia a general 
principle, exp<»s«d to the same extent as non-combatant 
enemy suijjtM't-^ to the consequences of hostilitiea. ♦ ♦ ♦ 
T/tcir jtrujH t ty is tutt t xrntjft Jnnu ntn(rihutt4tnn antl rtquUi^ 

Hall, International I^aw, 7r>4 705. 

L<*s re^piisitions sont support«*(»s paries habitauta en lear 
qualite ({'habitants : pen importe qu'ils soient rt^gnicoK^ oa 
<^trangers, appartenant a un etat neutre ou meme a IVtat de 
Tarmee (Vinvasion ou \\ si>n allie/* 

*' I^s sujets des nati<»ns neutres, residant Kur leterritoire 
envahi, ont iU droit a d«*s immunites particulierea, eu ma- 
tit-rsde requisitions faitf»s par r«M)nen]i ? Nous |H'nfiouK avec 
M. Ferauil-tfiraud cpie ces etrangers iitMitres doivent HuiYre 
la fortunt* ilu pa\s ou ils ont transport** leur domicile el 
lenrs biens. Leurs pr4»priet«'s p4*uvent eiri* detruites |Mir 
des nece^Mies de guerre ; leur mobilit*r etre requiHitioniJ«^. 
I^«' ca«^ j^'est present*- pour de.> An^hiis fixes en France pen- 
dant la ^:uerre de l*^7t>. ' 

lh»ntils. Droit Int. Public, p. WVl. 

A full acct»unt of the cases wher<* the Knglish (tOTern- 
nient refused to denian«l reparation from (iermany for can- 
tribution{» levied on Eugliiih bubjec'ti» residing in Franco, OS 
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the ground that " British subjects ha\ni)jj; property in Franco 
were not entitled to any special protection for their prop- 
erty, or to exemption from military contributions to which 
they might be liable in common with the inhabitants," may 

be found in 

Cairo, Droit International, Sec. 2250,2251. 
Halleck, International Law (181)JJ) Vol. II, p. 144. 

"The authorities lay down the general principle that neu- 
tral property in belligerent territory shares the liabilities of 
property belonging to subjects of that State." 

Mr. Bayard to Mr. O'Connor, Oct. 29, 1H85. 

Wharton's Digest of Int. Law, Sec. 22.-J. 

See also, 

Wharton's Digest of Int. Law, Sec. .'$52-353. 
Moore, International Arlutratioiis, p. 2f>05. 
Phillimore, Int. Law, Vol. Ill, p. 725. 
Wheaton's International Law, Stu;. 311>. 

It is contended bv the memorialists that even if neutral 
property in occupie<l belligen*nt territory shares the liability 
of property belonging to subjects ior, as their brief states, 
"conceding, then, merely for the sake of the argument that 
neutral aliens are not «*ntitled to more consideration than 
resident native Peruvians **». nevertheless, the contributions 
levied were not h-vi^Ml ♦<|iially ;ind •'•.piitably on all the 
property in a certain definite di>trict or province; they were 
not levied in a r»*giilar. or'i«'rly, uniform manner, and the 
money should hav»- b«»Mi •••illerted from the wlirjje di?^trict, 
and not from individuaU : and. furtiiermore, it i?* claimed, 
this contrii»utitfn wa-* »ijfMir<-il a</;iin>t •• two p«-r?^onrt alone 
singleil <iut frnrii rl;- uij«ii»- fMniriiUiiit'. ." ar»d eon-**quently 
was a compiiUor^ ^x I'tiiii. nfj #\tMf!iiiij it»- .-oriti-^'ation. un- 
warranted by tl.*' !.i v.- ..f •..ir 

The evid«*n'» .•.•f . i .••• -i .i. v.i- -a-*- -in-l «'iN*d above 

efTectuallv .;.-;.i ..f •■ •[,♦••?.■ iofi-. Tij*- bare, un- 

supp«»n^d -! I-.- -x.. ..• f M.'. A-j.;;: i^'i tm tii- f art that the 
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Iiiicieiida of Cayalti was the only estate in the Department 
of L.'iinhaytM|ue upon which a tax was imposed can hanllj 
prevail against the Official Ueronls of Chile, wherein the 
exact amounts assessed as war contril>utions upon the varioua 
cities, townships, towns ah<I farms in that Departuient (and 
paitl hy them) are set out carefully and with conrnderahle 
detail. It is true, as th«» m*Mnorialists asH«*rt, and aa Mr. 
(•hristiancy states in his h»ttt»r, that *' war coutribotioDH, 
according to the hest and most approv»»d practice of civiliased 
nations of to-day, sh«)uld only \w exercistnl up(»u municipali- 
ties or other ^^overnm«*ntal <livisions of a country, leaving the 
local auth(»rities (who much better know the ahilitv of their 
respective citizens) to appoition the burden/* — bat this ia 
the very pra^'tice folio w«h1 by (leneral Lynch, who tlemanded 
from the Prefect of Lambayeque the sum of 150,000 solea 
as a war contribution upon the whole Department under his 
charge. It was not until tht» Prefect refused to comply with 
this demand, and threateiMnl to resist with armetl forces, that 
(reneral I^ynch, as he marclied thrt>u({h the DepartmeDt, 
levied contributions on the various towns, entates, etc., npon 
his passage. 

Ik»sides, even though tht* mo.st approved practice of ciril- 
ized nations may l»e to l«*vy contributions and reqaiHitiona 
on the various governmental tlivisions 4»f a country rather 
than directiv upon individuals, vet the latter ukmU* ia eo- 
tirely legal under the laws of war. 

•* Les recpiisitions sont pen.ues directenient par rocca- 
pant, on par rinternj«*diiiire des autorite*^ hM^ales." 
Ilivier, Droit des (Jens. Vol. If. p. '^24. 

It uiu*«t also b<> rtMnember«- 1 that tlit* levy in this eaae waa 
in:idf not ** upon two persons alone singled out from the 
wii«»|«« I'oMiniunity." :ih the claiinaiit^^ assort, but wan made 
upon the farm of Cayalti in coininon uith (»ther farmti in 
th«» D«*partm«*nt of Lambayequ**. 

A reference to the official tal»le of 4*ontributions will abow 
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that most of the farms upon Genenil Lvnch's passap^e in 
said Department were assessed in the same sum as that 
imposed upon Cayalti, namely, £1,000, and others were as- 
sessed from £500 to £1.500. Consequently the claim that 
the levy was une<}ual, ine(|uital)le, and not uniform (even if 
such A claim, under the circumstances, would help the case), 
can hardly he sustained. Xor can tlie ami)unt levied be 
called "extortionate eonliscation." Even assumin^j; the 
estate of Cavalti to have been worth onlv the sum invested 
therein by Provost k (/ompany i:?175,000), tln^ amount of 
the contribution and requisition toj^ether (under $7,000) was 
less than 4 per cent, of tht^ir investnu^nt. 

It is also contended on bc^half of the memorialists that 
because receipts were j^iviMi by the StHM'ctary-Cfcneral for the 
draft and for the su<^jir, such action dcnot«Ml that the ** seiz- 
ure " was not a contribution or requisition of war, and im- 
plied tliat compensation therefor would be made thereafter. 
This position is hardiv tenal)h'. It is <rh»arlv stated bv 
modern authorities on iiiternatioiial law that rectMpts should 
be jjiven under such circumstances for several reasons : 

"Receipts or bims de riMpiisition are ^iven in acknowledge- 
ment of th<* sums or (|naiititi(>s exacted, in order that other 
comniand(*rs may not mak** fresh impositions, without know- 
ing the extent of tliose ;ib'ea«ly h'vied, and to fa<'illtate the 
recovery l>v th»' inliabitants frofn tli«-ir (Jovernmetii of the 
amounts paid, if the latter concludes on the determination 
of peace to spif id the Inss sutlen'd over the nation as a 
whole.'* 

Hall. lht*riiati<inal Law, pp. Ill, 145. 

Si?e also — 

Lawreiicf. I Mt«iriati«iM;il l.iw, [». 'M\\. 
P>ontils. ht'oit Int. I'lil'lir. \'1\\\. 

In view of \\n- foii-jtiiii;/ fael> and prineijiji's of law, the 
Commi^HJoii i^ *A o|>ihioMtliat thf claim of th«* memorialists 
against tli«- < i"»vii nni* nt ol < lulc. fr.mi whatever aspect it 
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may be conBidered, cannot be Bnstained, and the case is 
dismissed. 

J. B. PIODA. 
The Cornmiitsiofier for SiciUerland. 
WM. G. GAGE, 
The Cofnmissioner for the ignited StaU$. 

C. MORLA VICU5JA, 
The Comviissioner for Chile. 
Attest : 

John F. Barer, 
Enrique Balmaceda, 

SeiTretaries, 

Delivered March 23, 1901. 



Intted l^tates and ^ikan ^ms |oinmisst(nL 



I>£CIS10N No. 9. 



MAURICIO LEVEK 



V. 



>No. 41. 



THE REPUBLIC OF CHILE. 



Award of the Coimnisinoiitris, 



In the abovo-entitled matter the sum of five thousand 
dollars in United States gold coin is awarded in favor of the 
claimant, which sum siiall he paid by the respondent Gov- 
ernment to tiie (fovernment of tiie United States in accord- 
ance witii tiie terms of tiie Convention under which this 
award is made. 

J. B. PIODA, 
Tfn: Com fn hifio/ter for SwitzerlamL 
WM G. CJAGE, 
The Coffi/niioiinHt r for the C^nUed States, 

C. MORLA VICUSA, 
The Colli Hii^nioncr for Chile. 
Attest : 

John F. r>AKi.i:, 
KsKiv^t' r»vi..MA<i:i»A, 

Stcrft'irie/i. 



Delivereil Marcii 23. 1901. 
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Intted ^lal(s and ^IltUan |^]aims j^ommisston. 



UECISION No. lO. 



WILLIAM W. C. DODGE 



0. 



y No, 40. 



THE REPUBLIC OF CHILE. 



Decision of Coiniaission Dismisaing Case. 



In the case of Williuiu W. C. Dod^e /\ The Republic of 
Chile, No. 40, it iippeuriutj; that the claimaut filed his memo- 
rial before the prior Commission on the 2d day of Decem- 
ber, 1893, since wiiich time uotiiing further has been heard 
from him ; that neither iiis private attorney nor the Honor- 
able Agent for the United States has been able to learn 
anything of claimant ; therefore, upon motion of the Honor- 
able AgtMit for Chile, tht' saiil claim is hereby dismissed. 

J. 13. PIODA, 
('(nfuniaminiu'r for Switzerland. 
WM. «. GAGE, 
T/it'. <'oni}nii$i<if flier for the United States. 

C. MORLA VICUSA, 
The Commissioner for Chile. 

Attest : 

John F. Hakfj:, 

EsKIi^rK 1>AI.M.\('KI»V, 

Sernftirit'j*. 



Delivered April 4, 1901. 
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fflmted plates and |>iban maims » ommisston. 



OECISION No. 11. 



AUSTIN D. MOORE 



V, 



y No. 35. 



THE REPUBLIC OF CHILE. 



Deri Hi OH of Coiinn'tHsim DiH?uUnn</'Ouse. 



This is H claim for ilama^es on account of the alleged 
illegal destrnction hv tiie naval authorities of Chile, in the 
years 1880 and 1881, of a two-story dwelling-house owned 
by the claimant in A neon, near (.allao, on the coast of Peru. 

In his memorial the claimant, a citizen of the United 
States, asserts that on the *23d of September, 1880, the said 
house was injured to the extent of 1,*200 soles by shot or 
shell tireil bv vesst*ls of the Chilean navv ; and that on the 
3d of January, 1S81, the saiil houst*, or what remained of it, 
was almost rntirt'ly ilestroyed by shot or slu^ll tired by ves- 
sels of tlit* sauH' navv. 

Thf amount of the I'laim is $1 J)2A, tin* value of said house, 
togotlirr with intt?rt*st on said sum from January, 1881. 

Thf fai'ts :i(){)t'ar to hi* as follows: 

Karly in ls7'.> war had bmi di'darrd by Chile ]4j;aiust 
iVru. r»y til*' .summer of 1SS() tlu' l*«»ruviau navy had been 
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prarticHllv wipe<l out, the ouly remaining veHAeln k>eiDg the 
corvette Cnion^ a hIow monitor culled the Atahualjut^ and 
four iron trauHports, one of which, the Iiivnu\ had l>eeu 
captured from Chile in the previouN year. 

In July, 1S80. t lie corvette /'/i//>;i was blockaded in Callao, 
the port of Lima, and during that mouth Callao wan bom- 
Imrded several timen by the Chilean navy. The Deighl>oring 
p<»rtHof ChoriiloH, Ancou, and Chancai,coDnecteil with Lima 
l)v railway, were also closely blockaded. On the momiug 
<»f the M of July the Chilean warship /mh, cruiRing in front 
of Callao, discovereil a sailboat, laden with freah proviaioua, 
which appeared to have been attempting to run the Idockade 
into Callao, but which had been deserted bv its crew. 
Shortly after this boiit had l)een brought alongside the />mi, 
a terrific explosiiui took place, sinking the warship in a few 
minutes and killing or drowning Vli^ men. It was discoveriH) 
that the sailboat was loaded with dvnamite concealcnl under 
the provisions. In Septeml»er the C'hileau gunboat Cotst- 
t/nnt/ti met the same fate in nearly the same wav. The 
(\ivtttlinufa, while patrolling the Hay of Chancai, picked op 
a floating rowlumt, which suddenly exploiletl, completely 
destroying the gunlniat and killing many <»f itx crew. The 
P<*ruvians, who were watching the result from the shore, 
started cmt at once with steam launches to capture the sur- 
vivors, but the latter were rescutHl by the Chilean ship 
rHotviiiyf, which had Ihhui cruising in front of Aucod. 

Sh(»rtly after the loss of the <\tr*i«/nnf/'t. Admiral Kiveroa, 
the commander <»f the (*hilean Sc|uadron, sent to the Mili- 
tary Chief of Callao the f<»llc»wing notification : 

•OHhJ *»} IMF C<»MMaM»KII-IN-C|III.K OF I HK Sgt'Al»KoX, AT 
A\« HmH AI CaIJ.\u ilU'AhSllL^I* n| •. 

• Sii ruMiiii; 21. 1H80. 

* Sii; < >ii acct»unt of the tieaclit-rons andmsh which baa 
i*;tu**fd ill*' loss of the «4unb<*:it //,*•./*//;/*//// in the {Mirt of 
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Cbanoai, I have received instructions from my Government 
to bombard the ports of Ghorillos, Ancou, and Ckancai, if 
in the space of twenty-four hours tlie Government of Peru 
has not delivered up to this squadron the corvette (/nio/t 
and the transport lilnuic. 

"I inform you of this for the consequent results, warning 
yoa that if the morning of the 22d instant, at 12 M., the 
said vessels Union and liitanc have not been surrendered to 
me, the bombardment of the ports above mentioned will 
begin without other notice. 

"GALVARINO RIVER08." 

Upon the refusal of the Military Chief to surrender said 
vesBels, the bombardment of the three ports took place at 
the time named in the notice. About 140 projectiles were 
discharged over Ancon. One of these, it is alleged, struck 
the claimant's house and damaged it to the extent of 1,200 
soles. 

The events which took place on January 3, 1881 (called 
in the memorial "the second bombardment "), during which 
the claimant's house was almost totally destroyed, are men- 
tioned in the report of Lieutenant Mason to the Secretary 
of the Navy of the United States, dated July 10, 1883, 
printed as a ])ublic document, and described as **Tlie War 
on the Pacific Coast of South America Between Chile and 
the Allied Republics of Peru and Bolivia, 1879 '81, War 
Series No. 11." 

On pagr 72 of this publication the following account is 
given : 

** On the .3(1 of January an unsuccessful attempt was made 
to blow up th<» lltniifur ; a tug was fitted with a Lay tor- 
pedo for th«* purpost^ Instead of attacking the II ufiffcury the 
officer ill <'h;irLjt' took tlu» tug inio Afiron Haf/, where he de- 
strovrd thf toijKMlo jind heached his vessel. Here she was 
discovonil :in<l tMitin»ly dt'iuolishcd, the next morning, by 
the /'//'"///'///', 7'//^//, and a torpedo boat. The C/til^idn 
t^lh Us ,^i'f rt'rt' ((' ft portion nf (he Onrn nf An<um, Some Pe- 
ruvian rcsfivt's, and thi* guns of the railroad battery previ- 
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ously referred to, which had been run down the Ancon road, 
replied to the fire, but without effect." 

A somewhat fuller account of this occurrence is given by 
Lieutenant N. P. Houston, U. S. Navy, on board the U. S. 8. 
LackawanUy oflf Callao, Peru, in a report on file in the Navy 
Department : 

" On Monday evening, the 3d of January, an attempt was 
made by the Peruvians to blow up the iron-clad Chilean 
vessel, the Huascar. They had for several weeks previously 
been repairing the hull, boilers, and engines of the only 
reliable boat they owned, fitting her with everything that 
could insure success. The idea was to approach the 
Huascar at a very early hour in the morning, then discharge 
a Lay torpedo. In case of success, the torpedo boat was to 
stand out to sea and watch her opportunity to regain the 
port of Callao. 

" The attempt resulted in a disastrous failure ; the boat 
was taken in the bay of Ancon, the Lay torpedo sunk, and 
the boat itself run up on the beach opposite the town Ancon, 
and deserted by her crew. A Chilean torpedo boat dis- 
covered her lying there, and, as a consequence, the follow- 
ing morning the screw steamer PUcomayo, accompanied by 
the Tolten and a torpedo boat, came in and opened fire on 
the torpedo boat of the Peruvians, utterly destroying her. 
The shells from the Chilean guns set Jire to the town of Ancon ^ 
destroying a number of houses. An attempt was made to 
defend the town du?*ing the fight by several battalions of the 
reserve and by the Batteria Volante, which consisted of four 
muzzle-loading steel guns, mounted on a flat car. The guns 
were 12-pounders, with small wooden carriages, the recoil 
being checked by a breeching going through the carriage 
and shackling to the side of the car. An ordinary freight 
car rendered bullet-proof was used to carry the ammunition. 
This battery had been run down from Lima on the morning 
of the fight. I saw it subsequently in the general engage- 
ments at Miraflores and Chorillos, where it was very efficiently 
served and undoubtedly did much damage to the enemy. 
After the dispersion of the Peruvian army the battery was 
run some distance down the Ancon railroad, the guns dis- 
mounted and buried in the sand." 
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Upon such a state of facts the memorialist bases his claim 
for recovery on the following grounds : 

(A) "When, on the 23d of September, the town was 
bombarded by the Chileans, it does not appear that there 
were then any Peruvian troops there, or any defensive work, 
or that there was any engagement with the enemy on land 
or water." 

(B) " There was no cause or excuse for the firing on the 
3d of January unless it was the destruction of the torpedo 
boat which lay at the water's edge, and which could have 
been destroyed without firing at the houses in the town on 
higher ground and some distance away." 

Except as to citizenship, title to the property and the 
amount of damages, no testimony whatever was adduced by 
the claimant, who simply refers to the report of Lieutenant 
Mason, cited above, and adds, " I was informed that there 
was no resistance when the bombardments took place." 

In his brief counsel for the claimant states : 

" The destruction of the property of the claimant, a citizen 
of the United States, by a Chilean vessel of war, is an injury 
in respect of which indemnity is due unless good cause or 
justification for the injury is shown." 

Whatever may be the theories of certain writers on inter- 
national law concerning the inhumanity of bombardments 
(and in such humanitarian theories we heartily concur), it 
has been the almost universal practice of nations to refuse 
to admit reclamations for losses sustained by neutrals, in 
common with other inhabitants, through such bombardments, 
and this even when there had been no previous declaration 
of war, no reasonable ground upon which the bombardment 
could be justified, and when no defense was made and the 
place bombarded was not fortified. After the bombardment 
of Valparaiso by the Spanish fleet in 1866, certain United 
States firms, domiciled for commercial purposes in that city, 
having sustained losses of merchandise in the conflagration 



fiiusi**! I>y tlu* |)roj«M'til«»s. ii{>|M*:iltMi to the Stftt«» Depiiitnient 
for lli«' intfrvtiitinii of tin* I'liittMl St;it**s on their hehnlf f«>r 
iiideriniitv ii*4iiiiist S(>:iiii or Chili*. 

Althou;^!*. Ji^ the fliiiii.iiit stater, in his lirief, this lN)inlmr«l- 
ni<Mit niiiv hiivt* " ^iv«*n rise t(» univ«'rs:il in«li^ntition at the 
tiint*. * v«-t Mr. Stanlnirv. the Atlt»rnev-(i»*n«*ral. in ii eiire- 

• • * 

fnllv eoiisi«lfreil opinion to th«* St-rretarv of Stat«». stat«»s tin 

• I • 

follows 

" I <lo not s*'«- anv tzroun^l U|»on which sueh inter\ention 
ih all«»ual»lf in le^jMM-t to fither ••( tliost* ( rovrrnni«*nts. Tli«* 
lM»nil»ar<Init*nt wa»* in tli** |»ro«*«M*ution of an existing war 
lM>tw«M*n Spain antl Chilf. .Mtlnnjj^h, un«ler tlie eirouni- 
stanees, it was a ni«*aNnr»* of t'\ti**in«* sfVfritv, >el it eannot 
he said to have l»»'fn eontrar\ to tlie laus of war, nor was it 
nnatt<*n(l<Ml with the preliminary uarnin;^ to noneonihataiits 
usual in sueii ea>**>. 

** It iloes not appear that in <*atr\in^ on the iMtnihanliuent 
anv (liserimination was nui«lf against resiil«*nt forrigners or 
their properly * * - 

** .\n il* ft nr* tr.i.s in id*' 'iijnnyf flit 9» 'ffth'l i *l utt ttf ^ fof that 

Wf)ul(l ha\e hfrn fruith'ss. an<l wouM have a^^ravat^*^] the 
(lanui'^e. '/^ Vtilf'it'ii^t^ tr.t.s ji,,f fft*nr\ti(ifit*l,\x\\\\ no ilis- 
rriniination \^as ina<lt* li\ thosf authoritit*^ lM*twe«*n their 
own eitiz«*n> an«l foreigners there «h»rnieil**<I. All 8hart.sl 
alike in th«* roninion disaster. 

''The rui«* of int«Miiational law is w«'ll estalilishtnl that a 
f4»n»ijiner who residt-s in th«» eountr\ of a U'lli^erent can 
rlaiin no inileninity for 1«i>n«*n of prop«'rt\ oeeaMontnl l»y 
arts of war likf tin' on*- in <pi«*stion. 

••'File l»onil»af «lfn**nt of ( 'op»iiha;^rn l»\ the British in 1S07 
is a notahh- illu**lration tif tlii»* lulf. Imnn list- losseH were 
su*«tain*«l l«\ f.'iii;^ii«rH lioniicjlfil in that »it\. There wah 
nt» pit\iou^ il*'').!! .tt loll of u.ir aL'ainst I ^*nniark, «/fi'/ ##«» 

/•"'•*• /. aii'i \«t no 1* (iain.itii'L iijou tin- f«»oiin}4 t»f thetw* 
i,i^^.»» \v;i», f\tr -niiMti* 'i 1"\ (iif-at iWitain. 'I*h«* honilmnl- 
!n»ijt ''f ( Jr. \ l«»-.N ri. Ill M:i\. l**r»|.|i\ ti.*- Iiiit*-! Stat**s hl<N>|>- 
of ■ n .If / '-. / .- . !«• :i!i«»ti,» J n.^t irn- ^'f tl:i«* ni!f. I«<»sH4*s Were 
^UHi.tiii*! i'\ I' r* ii« h « It i/i t)^ tt.'t* •h'lnicilt «1 from the tir<* 
of tilt* ^ [i 'u- . A pttltlon to ti.i- ( Iilttil ^^tates ffom tlioiw 

partii-s for in<lemnity wa*» pMnrntrd through the Freoch 
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Minister then rosiiliMit ;it Wufthiuj^ton, but without the ex- 
press sanction of liis Government. Upon full oonsiileratiou 
Uiiji petition was refused. Mr. Marcv, then Seeretarv of 
State, in answt»r to the elaiin. holds the following; lanj]juii«^e : 
*The undersij^ned is not aware that the principle that 
foreigners <loniieile«l in a helligerent country must share 
with the citizens of that couiitrv in the fortunes of war, has 
ever been seriously controverted or tleparted from in 
practice.' 

"I have therefore to repeat that I am of opinion no 
ground is laid for the interv<'ntion of the United States in 
favor of th«'se parties." 

II Wiiarton's Digest of Int. Law, pp. /)S5, (>. 

The bombardment of (irevtown in iSoi bv thti U. S. S. 
Cyaiu, mentioned above by Mr. Stanbury, was another 
instance. There was no war l)i»tween the two countries, 
Greytown was an unfortitied port, and no armed resistance 
was ofli»rt»il bv the inhabitants. Tlie circumstances which 
led to this bombardment aie stated bv President l*ierce in 
his s«'Cond annual message to tin* Congress of the Unitt^d 
States in IS;")!, and in substance are as follows : 

The rich uoM mines of California had rec^ntlv b*»en dis- 
covered, and a verv valuabh* commerce to and from these 
gt)hl regions was constantly passing at the doors of Grt»y- 
town. A corporation, tlie stock of which was princi[)ally 
owned by United State^^ citizens, was engag*»d in transport- 
ing this connneicr aer«)>s tin' Isthmus. The buildings of 
the corporation and its iiead(piarters on the eastern side of 
the l^tlimus wvvr al Pnnta Arenas, which was opposite 
Gn'Ntown. Tiie proprit\ of this c(»rpoiation ami goods 
bein-^ lran>|»oi [. »i had Immii plundered, and some of the 
buildin:^> had brtii buintd by drsparailoes, who sought 
shelter in (iifxtown, where tliey were protected from arrest 
bv tlie aiilli'»riih'N. iiii'Uown was, in fact, in the posses- 
sion <»f a lMii>i«»t tii'ri».Miitis, w lio acknowledged no superior 
•lovi rnni* lit w liat<'\< i. and fr«)m whom no satisfaction ami 
no upaialion for •nucIi injuries e(»uhl b»» procured. 
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The Aineririiii Minister in (Viitral America viHiieil Orev- 
town, iind while then*, a luoh. inchidin^ Honie of the HO-CHlleil 
funetionaries of the phice, siirroiuuled the house in which 
he wan and avowed thev liad come to arrest him bv order of 
Home person exercising the chief authority. While parley- 
ing with them he was woun«led hy a nuBsle from the crowd. 
A boat dispatched from an American steamer to release him 
from the periK)as situati(»n, in which he found himK4*lf, wan 
tire<l into by th«» town guard and compi He*! to return. The 
community of (ireytown was well provided with ordnance, 
small arms, and ammunition, and might easily have Heized 
upon the unarmed boats, freighted with millions, which 
passed almost <laily within its rea(*h. It did not stand before 
the world in the* attitutle of an organized political aociety, 
l>eing neither co;npetent to exercise the rights or discharge 
the obligations of a gov<*rnm«*nt. It was, in fact, a m>iraud- 
ing establishm<>nt, too dangenuis to bt* «lisn*gartled and too 
guilty to remain unpunished, and yet incapable of Iteing 
treateil in anv other wav than as a piratieal resort for out- 
laws. (*nder thes«* circumstances th«* I'nited States sent the 
f^t/ane to (tre\l<iwn antl tl»»mand«Ml redress for these injuries. 
The redress not b««iiig giv^n nor any ap4»logy offered, the 
town was bondi:ird«Ml. Mu<*h property of unofren<liug 
neutrals was destrovtMl, but th«* State I>**i)artment uniformlv 
de<*lined to ent<»rtain anv elaim for indt'innitiration. 

Lord Palmerston, in a disruHsion of th** (tri'Vtown lM>m- 
banbnent, in the Hous** (»f (^oinmons, in l^r»7. said: 

*' It is uiidoul>t*Mlly a pniM'ipb* of int«*ru'iti<»nal law that 
MJiifi I In- ( i«»\*riiiii»'nl dr»-in«* it rii;lit to *«\fi«'is«» rights of 
liostiIit\ au^iiti^^t til*- tt'intor\ of :inotli«r pow«'r, the subjt^cta 
of :i titit'l p<>u*i u|i<i tuny ji.ippfii to lt<* residents in the 
pi uf itt i-k»- I li:i\»* no chiitn v* hat«*\«-r npon the (t«>vera- 

t.'ifs tli«- a»l** «>f Ih»*»IiIiI\ ." 

••NN«-.iif :i«l\ !•*• •!. and I llnnk t i.:lill\ . tint l»iiti<«h sul»* 
jtM'tH at (fr<-\t<»uii had no ;^r<»injd **u \\U\\\ liic\ could call 
upon tilt* (to\triiUi«Mit of tlii*^ couiitrv to dfuiand from the 
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Government of the United States compensation for the in- 
juries which they suffered from the attack upon that town. 
We may think that the attack was not justified by the cause 
which was assigned. But as an independent state we have no 
right to judge the motives which actuated another state in. 
vindicating wrongs which they supposed they had sustained^ 

" Her Majesty's Government, therefore, acting under the 
advice of those who are most competent to give an opinion 
upon the subject, and deeming the advice in accordance 
with international practice, have foregone demanding any 
compensation of the United States for such subjects of Great 
Britain injured by the bombardment of Greytown." 

Wharton's Digest of Int. Law, pp. 596-7. 

It is a well-settled doctrine of international law that every 
independent Government must determine for itself whether 
it is justified in an act of war. The bombardment of Grey- 
town and other instances mentioned come within this rule, 
and for like reasons every independent Government must be 
allowed to decide for itself whether it has cause for reprisal 
or retaliation upon its foe. Doubtless cases may arise in 
which a neutral injured by an unjustifiable bombardment 
would be entitled to reclamation. 

The only case cited by claimant to sustain his contention 
that he was entitled to an award for the destruction of his 
house by the bombardment in question was the case of 
Cuneo V. The Eepublic of Chile, under a Convention between 
Italy and Chile, wherein Senor Lopez Netto, the President 
of the Commission, appointed by the Emperor of Brazil, 
awarded damages for the destruction of property of the 
claimant, a citizen of Italy, by reason of the bombardment 
of the Peruvian port of Pisagua by the Chilean navy in the 
year 1879. In that case the town of Pisagua, an open, 
undefended port, had " received no summons or notice of 
bombardment, and no necessity of war justified the omission 
of the warning." 

This opinion of Senor Netto gave rise to much discus- 
sion and unfavorable criticism. Moore, in his International 
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Arbitrations (p. 4930), commentiDg on the case, sajs that 
shortly after rendering the above deciaion — 

**Senhor Lopez X«»tto rt*tiirned to Brazil on the ground of 
ill health. The Kinperor iippointe<l to sueeeiHl him Senhor 
Lifayette Uoilriuiie/, whone views ditfered in many renpeoln 
from those of his predecessor. // tteems that no nwrt claims 
grnicing out ()f funnhiintment ^rere fi/totretl.** 

Under these cirotimstances and being nnHupporietl by 
other decisions, it can har«lly be said that the rulings in the 
ease of Cuneo r. The Uepublic of Chile have become ac- 
cepted precedents in international law. 

In the present case the Peruvians, in blowing up the 
Chilean ships in front of the blockaded ports by means of 
concealed charges of dynamite, committed acts, which, 
whether recognized as justifiable in warfare or not, are, from 
the i>oint of view of humanity, quite as clearly acts of '* in* 
credulous ferocity *' (to use the claimant's words) as the bom- 
bardment of a town after ample notice is given to its inhabi- 
tants to withdraw themselves nnd their property from peril. 
DirtH^tly after this destructiim <»f their ships the Chileans, in 
onler to '* vindicate wrongs which they supposed they hid sus- 
tained** (as Lord Piklmerston savn concerning the Ureytown 
case), threateneil to bombani the three blockaded ports unless 
the I'nion and li'nnar were delivered. Tpon refusal and a/)er 
due and atnpU notirt^ they bombardeil Ancon on September 
23 for sii hours. On January 3 fwh<*n the greater part o( 
the damage occurred i there appears to htive l)een no " lK>m- 
bardmeut*' at all, for the evidence only shows that, while 
attempting to <lt*.^troy :i torped«» boat '.%'hi<*h had Imh*u l>eacbed 
by till* PiruviJiiis at Ancon. " the sh«*IU fr<»m the Chilean 
guns ;«<*t tirt* tt> tlM* town of Anron, df^tioying a number of 

Iij \i«*i% of the f:i(-t*« 111 tliiH (':i«^f :iii>i of tilt* lii'CfpttHi rulea 
of liitt't n:iti'tii:ti l:iu a*> :i|i|»Ii*d to tli<'iii. It ly* clfar that the 
tict.H coiiipliiiui'd of urrc* incidfut to iiiiiitar\ or naval u|N>rm- 
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tioDS against an enemy and cannot be said to be contrary to 
the laws of war. The property of alien residents, like that 
of natives, when in the track of war, is subject to war's casu- 
alties. The claimant " was the victim of a calamity, but not 
of an injury." The case must therefore be dismissed. 

J. B. PIODA, 
Coramissioner for S%oitzerla7id. 
WM . G. GAGE, 
Commissioner for the United States. 
C. MOELA VICUlfA, 
Comm^issioner for Chile, 
Attest : 

John F. Baker, 
Enrique Balmaceda, 

Secretaries, 

Delivered April 10, 1901. 
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Pi'ciiflon of (\niii/tii(swn DiatmnifUKj Vase, 



TluH euse is brought bv Clifford D. Bloilgett, a citizeu of 
the UnittJtl St;itt»s, who rhiiuis from the Uopiiblic of Chile 
the sum of s.'^.l (5.10, to<^(^th('r with interest on said sum, as 
indemnity for losses jiih'j^ed to have oeeurred on August 28^ 
181)1, in the city of Valparaiso, by reason of tlie unhiwful 
(h^struetion of goods, wiirt's, and merchandise by Cyhileau 
soldit»rs. 

The farts of tht» ciisr are as follows : 

Th** Ip.ittU' of IMacillji, a bloody engagement whieh put an 
end to thf rivil w;ir in Chilr.was fought on August *28, 1891. 
The battU* <ii*ltMl .iImmu t«'ii o\*h>ek in the morning, and many 
of tin- d«*f»'at«il xphliri^ uf If.ilnnuM'da took refuge in Valpa- 
raiso, di^^tHnt .soiiM* two or threes miles from the field of 
batth*. 

Shortly .ifiii rlfxi'ij o'clock, th«* Inirndente of Valparaiso, 
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Rear-A«liiiiral Viel,roiiviiu?t»il tluit Ik* was pt^werleHs to con - 
tiuuo resistaiico, in order to assure public order, rei|ueHted 
the commanderH of the foreign ships to hind mariueH who 
mi|;ht interven<^ in the surrender of the city to the Tic- 
tors. At midday ahout seven hundred marines of the Ger- 
man, Knglish. French, and Tnited States ships were difiem- 
barked and distributed in the (luarters of the citv maiDlv 
inhabited by foreigners. They remained stationed there 
during the day and tiie following night. 

Between oni» an«l two o'chick P. M., on the same dav, 
Au|<ust *2Sth, the victorious (Congressional forces l)egan to 
enter the city of Valparaiso, which had duly surrendered. 
Onlers had been given to the commanders of tlie regi- 
ments to proceed with their troo[>s to the city in perfect 
order. It appears from the evidence (printeil de|>OHition 
of Mr. Kastman, pp. 10. VI, lo*. that these troops were at 
once distributed in tlie tlitTen*nt barracks, theatre8, and 
other public buildings in the city ; that strict orders were 
given to keep them there, and that patrols of artillerr sol- 
diers were organ ize<I to do police .service and to prevent 
riots and disturbances. 

Id spite of tliest* precautions, disturbances and riots oo- 
curre<l dnring the afternoon and night, the dead boilies of 
soldiers of both armies being found in the streets Deit 
morning. There was also some lo4»ting, although it is nol 
shown whether it was done by victors or van(|nishetl. Ac- 
cording to the official t*'legrams from the commander of the 
KngliNh tle«*t and from tht* Knglish connul-general, as night 
was beginning scattered r»«>ldiep> and a certain {>ortioD of 
the populace corniiiitttMl c\i-fSHi»s nt th«» two extremities of 
the citv and l»urn«Ml sev^Tal house**. It ap{>4*ars that be- 
lut'cn tiv«« and si\ I*. M.. «»ii August 'jHth. ih** house of the 
claimant, which ua^ >ituat«-d in a r»niote [>art <»f the citT, 
wa.s l)rokcn into and its conti-nls either carried off or de- 
stroNcd bv "<'l»il«an soldiers.*' The e\ii|fnce conc4«niilig 
tht» perpetrators of this a«*t. houever, is t*xtremely meagre. 
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Tagne, and iudetinite. cousisting only of u fow stMitonoos in 
the depositions of the elaiuiaut and his wife. 
These statements are as follows : 

" Between the hours of five and six o\»l(»t*k the evening:; of 
that day a large body of C/hilean soldiers, i/y»/'f//f /*//// in 
opposition unifnnn, filtlnnKjh I cannot .state titfinittiy 
whether they Momjed to one .sidr or fhc nthrt , or their rank 
or employment. All had guns and were well equipped, and 
bad plenty of ammunition. It was hard to estimate the 
number for the streets were full of them." 

Deposition of (Clifford D. Blodgett dnt. No. 10). 

" Int. 9. Now, just state what ha])pened tluring tht* after- 
noon and night of August 28, 181)1 ? 

"Ans. 8oldi<^rs with guns broke in through the windows, 
opened the locked door and took out tho bur; then th(\v 
destroyed all the furniture, drank up or (Nirrird a way the 
liquors, and took away all tlir provisions, and c^onqilrtrly 
wrecked the place. My husband, myself and inmates tliMl 
through the skylight onto the ro(»f, where we nMuaiiifd from 
about six o'clock in the (tvcMiing until four o'clock \\v\i 
morning. 

^' Int. 10. Did you know tin* names, rank or enqiloymiMit 
of the persons who thus tMit«*r<M| your place i 

**Aus. I tmhj k'unin that tinij ir,ri i'/ii/ran Mit/t/lt/'s.*' 

Deposition of Aurora I*. l>lodgett. 
The above is aetnallv tlm onlv evidenen in the case by 

• • • 

which an atteinpt is ni:i<l«* to hIiow that the injurien eom- 
plained of were eoniuiitteil b\ tlj<* ei\il or niibtary authoiitieM 
of ('hile. riifM- i*^ no |ifi;<»f whatever njiowing that tlieso 
" Chih'an ^Mlili*!"*" \tf\ntr/*t\ to tlif M'l^oilat airii> , that they 
were un«ltr th*- rntniutwl, 'OIiki ;i:*.ioh oi oid«iM of then- 
officers ; nor ha- tie- « l.iMM.Uit jfroM-'l that the anthoiitieH 
showt'd L'riv*- r»»/!i/«'fi''« iri |>r< '.<-ntifi;' inel I'-pienHin^' Kueh 
acts, or th it * i." •<' ' ir I ' I,' * 'oriMlj.ivi- b< tn avi'tteil b> the 
exerei**' "f f \- I* !'. ' ' iM •/!■ till |i.irt of tli*- iiuthoi it len. 

It i» :iii I • • :-*• I'f.r.' .)«.* of ifit< Ml itii/iiaj law that goV- 
ernni'-ijt- ir> i.i* n ;i'/f.i'/i« fof pilJapri), d<;»tru<jtioij of 
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proiwrty, eti\, c»aiiHO(l by annod HoidiorA ontniile the rankfi 
witliont tlio onlera or Huperviftion of tlu^ir officers, or when 
the latter couKl not prevent them ; or bv molm id time of 
internal diHtnrbaneo, unleHH tlie aetH coiniuitted conhl have 
lieeu avertetl by tlie exercise of reasonable care on the part 
of the authorities. 

A reference to a few of the text-books and cases on this 
subject will be sufficient. 

In the often-cited case of I^aurence Smith, an Englishman 
living in France, whose house was sacked and burnetl in 
1871 by (terman soldiers not under supervision of officers. 
Lord Crranville, upon an application for redrc^ss, replied 
that the English government was of opinion that no demand 
for indemnity could be upheld, for it was evident that '* la 
destruction de la propriete etait un ai*te <lf violence commis 
parleys troupes prussiennes y*'//* AWiVt tin rthirhtmtnt ^U In 

. Calvo, Le Droit Int. IV, Sec. 2252. 
Hallock's Int. Law (Rakers Fxl.i Oh. 24, Sec. 3, Note. 

In numerous ca.Hes before the Commission un<ler the con- 
vention lietween the TnittMl States and Mexit^o of 18l>8, it 
was held by Sir F^luard Thornton, as umpire that •* the 
(tovernment was not liable for the acts of intlividual sob 
dit*rs or of bo«lies of strag^^liiig or maramling soldiers not 
under the command of an «»rtio*r.'* • M«»ore, p. 2iH>0.i 

Thus, in the Tripler case. Sir F^lwanl Thornton says: 

*• ft is not clearlv ^liown bv whom the acts w^re committed, 
or that X\\v\ Wen* d«»n»' bv or»b»r or in prfs«Mic»» of an officer 
or nfVicfr> . :iii<l if tlif rolilMTv and dt'strnciion were com- 
mittf.l l»v soldit*r>« onlv. without ihf t)rd«T or presence of ao 
officer, the umpire do«*> not iMUjsi.bT that th»* M^'xican gov- 
fiiiiucnt can b«* «*xp«*cted or calU-d upon ti» make com|>eD- 
sation for such acts. It in nii«* of th** niifoitunate conse* 
i|U»Mices of rhoosiii^ to jivf in u i*Muntr\ uh^re r<*vohitioD8 
and «li.Hitirbanc<*?* an* so fii'(ju«'nt. ' 

(Mo4»rf. Int. Arbitrations. p[». 2Wt;, 2W7. 



133 

In Hayden'ft case the claimant alleged that his goods were 
made spoils of hv ** Mexiciui troops/' but " no descrip- 
tion of the Mexican troops by whom it is alleged this out- 
rage was perpetrated was given." 

The Commissioners said : 

"The claimant is entitled to an award only upon the as- 
sumption that liis property was taken or destroyed by per- 
sons for whose conduct thn Mexican government was 
responsible. If they were taken by order of an officer in 
command of a detachment of the army for th<» public ser- 
vice, such a responsibility would doui)tless have attached. 
* * * The * Mexican troops/ by whom the goods were 
taken, for all that appears to th<» contrary, may have been 
a body of marauding soldiers, under tlie command of no 
regular othcer, for pui poses of plundt^r. ♦ ♦ • Xhe 
board is compt^lled to decide that tlu? proofs do not make 
out a valid claim." 

(Moore, Int. Arbitrations, p. 21^).").) 

In the Cast<»lain case (undtn* the ('onventiou of 18H0 be- 
tween the Tnited States and France) a Frenchman and his 
wife who kept a grneery st<»re, intihuling a supply of spiri- 
tuous litpiors, near Cairo, Illinois, had tluMr stock wrecked 
and wert* seriously injured p«'rsonally by soldiers in the 
year lsr»|. A military commission, appointed to investi- 
gate the afV.iir, reported tli;»t the outrages were committed 
by I'nited States soldiers and that the provost-marshal was 
to blame for not taking more prompt and effective measures 
to itlentify the olVenders anil bring them to punishment. 
I'pon this report tlui provost-marshal was dismissed from 
the service. 

It wa.s claimed bv counsel for the (yastelains that this ac- 
tion on tin* part of tlir (nited States tixed its liability for 
the injuri»> to the pj ixms and property of the claimants. 

riie claim wa> <li>ailo\\rtl, however, bv the unanimous 
v<»t»* of tlir ( Oniiiiissiiin. which said that while ihe claim* 
ants had hern cruellv attacked bv soldiers, vet — 
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" We do not fiud auy act committed by the aatborities 
creating a reHpouHibility on the part of the United Stales 
We regret that we are not allowed to indulge in sentiments 
of pity or to extend charity to perHouB ho cruelly injured/* 
Moore, Int. Arbitrations, p. 3000. 

Hall, in the latest e<lition of his International Law, says : 

'* When a government is temporarily unable to control the 
acts of private persons within its dominions, owing to insur- 
rection or civil commotion, it is not responsible for injury 
which may be received by foreign subjects in their |>erson 
or property in the course of the struggle, either through the 
measures which it may l)e oblige<l to take for the recovery 
of its authority, or through acts done by the part of the pop- 
ulation which has broken loose from control. Where 
strangers enter a State they must Ik* prepared for the risks 
of intestine war, l>ecause tlve occurrence is one over which, 
from the nature of the case, the government can have no 
control ; and they cannot demand com|>ensation for losses 
or injuries received, both because, unless it can be shown 
that a State is not reasonablv well ordered, it is not bound to 
do more for foreigners than for its own subjects, and no gov- 
ernment compensates its subjects for losses or injuries suf- 
fered in the course of civil commotit»ns, and fn^cttu^t the 
hiijheift inUrentn of the Stat*' ithtlf art ti^t fltrply tnroivtd in 
the anatitinrt iff' nuch on/i motions to aH*nr the Mttp/^ntUion to 
f>e eutertnintd that th*y hart' f/tn* cau/tefi hy carelesMnesM oh 
itM jhtrt \rhich xcoulil ajftxt it irith rtJtjhatstbility totntn/s a 
fort^itjn Stated 

Hall, Int. Law, pp, 231-2. 

See also — 

VidaKs Case, Moore*s Int. Arb., p. 2^99. 
Calvo. Le I>n»it Int.. Vol. Ill, sec. 174M. 
Hluiitschli. Droit Int. Coditic, Art. :^0 bis. 
Ficlii, Int. Code. p. 2hl*, sec. 721 1 1st tnl.) 

ThcM* priiicipU'H of international law were followed bv 
tht* AiigloC'liilt'un ConiniiK^ion of IMM (> in disposing of 
caM'H, idcnticui xrah tht Jiiimltjitt case, growing out of 
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injuries to property by soldiers, after the battle of Pla- 
cilla, on the evening and night of August 28, 1891, in 
the city of Valparaiso. The President of the Commis- 
sion was M. Camille Jaussen, the eminent international 
jurist, who was appointed by the King of the Belgians. 
Five cases under this head were presented. The testi- 
mony in support of these cases was taken in Ciiile (where 
the Commission sat) shortly after the events, so that 
the claimants had every opportunity to procure evidence. 
In the first case, Egerton t\ The Republic of Chile (No. 'J), 
the claimant stated as follows : 

" About ten o'clock, more or less, a number of Koldiers, 
one hundred or more, clothed in the white uniform of the 
victorious troops, forced the doors of the houses extending 
from No. 444 to the corner of the street Doce de Febrero, 
and carried off everything that they could with them. On 
attempting to save my property, 1 was thrown to the ground 
and received a small wound in the face from a gun -barrel. 
I was obliged to flee from the house, clothed only in my 
pataloons and shirt, in order to save my life. A few minutes 
afterwards the pillagers intentionally set fire to the house, 
which was in ruins, and in it lost all my clothing, trunks, 
and personal property.*' 

The Commission, in dismissing this case (and also the 
four other cases, on the samt; grounds), said : 

" On the facts, as otficially reported by foreign officials 
who were present, it is shown that if in spite of the meas- 
ures which were taken, grave dinturbances occurred in Val- 
paraiso on the night of the 2Hth-2Uth of August, 1891, the 
Government cannot be made responsible for this, since in 
the ditlicuh cireunihtances at that time, after a bloody battle 
terminating a <'ivil \^ar uhieh greatly excited the spirits of 
the })eople, it had takt-n all the nieanures within its power ; 
the extieuM' deeihion to holitrji from the commanders of the 
squadrons the dihcnilmrkatinn of foreign troops proved suffi- 
ciently that th<r<- uiih on the part of the Ctovernmeut neither 
negiigenec* nor lack of forehight of a kind to impose respon- 
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Hiliility upon it. Tlio rluiinant rontinoH hiius€*lf to tin' 
iisKtTtioti thiit a partv of soMit>i> invadtMl tli«* lions<* wbioli 
li«* orfuj)i«Ml, III nin* of tlif fXtmiiitics of tli«» 4'ity of Val- 
puiai.'^o. without provinj^ wliftlirr tll♦•^r soKlit*iN wtTf uiidtT 
the vif^ilatKM* <if tlit'ir cliiffs. aii<l without proving that they 
ht»loiij4«Ml to th«« rr«;ular army: it is shown, on tht» coutrnry, 
from tho otVit'ial rommunifations c*it<Mi uhovi*. hh li«*in^ 
prol»ai)ly tli<* (*as«*, atitl as is also stattsi hy the eonnnandfr 
of th«* Kii^jlish stjuaiiron, tht» Itritish consul-^rnrral, and 
oth«'r forri'^n funrtionarit s. that tlif rxft*ss4*s weriM*onnnitt«Ml 
i>y fuj^itivf sol«lit*rs ami an ann«Ml nioli, rxrrssfs which th«* 
authoriti«*s w«Tf at that niomt-nt in impossihility of n*pn-*H. 

" Wluh a ^ov«*rnnM'nt is t«MMp«»raiil\ inrtpaeitattd fr«»ni 
t»\trfisint: ilominion within its ttriitoiv omt tlu» arts of in- 
dividuals or a part of th** p« oplf whirii has withdrawn from 
its autlH»ritv. fitluT li\ a n-\olt. I»\ a tivil war. «»r l»v l*H*al 
ilislurhan<«'s, it i> not n spuii>ih|«- foi tht* injuiirs sutft*rt*«l 
liv forfijiiHTs. 

• If int«*t national law prtsriihrs to th»' military author- 
ities of a lM*lli«^«*r(*nt nation tliat it should fXfrriM* all 
ni«*ans in orth'r to mak** tin* piopt-ity of all paoiti«* eiti/rnn 
r€*spi'ft«*d by all prisons un<ift its jurisdiction, iht*re is noth- 
ing; to show that th«* «'\<*»sH»'s «'\p«'i it'iict'd h\ tht* city «»f \j»I 
parais«» w« rr p«Tpt'trat<'d l«\ lh«* soMiiTs of the vn*torious 
arnn the onl\ onts o\t r which tin* otVietTH had pres«'rvfd 
an\ authoritN. It i*« liktwi*»«- a«»*» pt«d a«* a h*;4al principle 
und \i\ the det isions of tiihunals that the atts of marauding; 
or pillage practiced l»\ no|«1i«'|*s i»uisid> of the ranks and 
tin* immi'diate supeixision of their otlieers ilt» not afTect the 
ri'sp(»nsiltilit\ of •^ovtrnnKiits. Sueh mi^ are considt*red iim 
common crimes, suhject to punislnnent hy the ordinary 
law." 

See alsti the cii^t* of Mitchell ••. Tli«« Kepuhlic «>f (*hile 

«No. *tr» I, det'ldfd h\ the salne ( 'ommi*«si(»n. 

In the i*as«' of L'luiH rhnnip-^on No. ."iii whose house in 
Sant ..e^'«» was sa»k« -i nndi I n»ail\ th» ••.luje i-ircuuistanoeM 
on the liijiit folli.w uj'^'. Anj^ii«»t -*.». l^'.'l. tlie < 'iimniissi«»n, 
\u tli*»nii-'»n J. ill* » i-» . •»ai«l : 

** I i.« i.im»M.ii'le «»t»iii n net •* whnh ot*i*asionitl the ill- 
juries to tlif claimant and for whicii lie solicits an iudetuuitj 
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cannot fix a responsibility upon the Government of Chile 
unless they were committed by persons uuder the orders of 
that Government or uuder its supervision ; or that the 
authorities, although having sufficient means at their com- 
mand to prevent the pillaging, did not prevent it. 

" Nor has the claimant proved that the chief authorities 
of Santiago showed grave negligence (italicised in the decis- 
ion) to prevent and repress these excesses which are the 
sad result of a profound internal dissention, nor that the 
forces of which they disposed received an order not to pre- 
vent the pillage, as the chiimant has stated. The evidence 
before the tribunal shows that as soon as the supreme 
authority established at that time had notice of the pillage, 
it took all measures demanded by the circumstances. These 
measures were necessarilv verv limited, since the entire 
police had been disbanded and since the troops belonging 
to the party which had just been irretrievably conquered 
had lost their rAi'wl and wore naturallv demoralized. 

"The authorities take what precautions they can in such 
a critical moment to prevent the renewal of these outbreaks 
and to restrain their consequences." 

In almost all the cases in point cited in the claimant's 
brief and in argument, the acts complained were committed 
eitiier by the order of the otHcers or authorities, or by sol- 
diers under the supervision of otKcers, or by the latters* 
orders, or gross negligt»nce was shown on the part of the au- 
thorities. Such wen» notablv the facts in the case of Chor- 
reau and of IJertrand (Moore, p. 'iTO.")), both of which were 
cotton cases; and in the cases of iJarrington (Moore, p. 
3074), and of Jeaunaud (Moore, p. 3000), where the acts com- 
plained of occurred while under the command of officers. In 
the case of TtMiy and Angus (Moore, p. 2094), the umpire 
says: " There is good ri*ason to suppose this outnige was 
perpetrated l»y i\\r order of (lentnal Ilea." In the Jean- 
notat case. ** it was the military force comnumded by officers 
wh<^ put it in the |M»\ver of the convicts and incited the mob 
to assist them in their acts of violenct* and plunder." 

In the Shrigley case (cited by the Hon. Agent for the 
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Unitotl St;ite» an conrlusive here), decided bv the former 
CoiumisHiou, the property of the chiiinant, who resided nk 
Miramar, Chile, was despoiled and carried away on Augant 
14, ISDl, '' hy rt.rtnin tn^itpti of the linluvicetla gttt*trnv\€ui 
under co^ninand of (fi*ir t»jfii\'r»y In decitling iu favor of 
the chiiinaut, the Coiumissioii hiid down the following prop- 
OHitions (among others): 

" Neutral property destroyed or taken by Roldiem of a 
l)elligerent with authorization, tn- In prenenrf of their oficrrt 
or ctmifnunt/gr/f. gives a right to compensation whenever the 
facts can l>e proved that said officers or commandeni ba<l 
the means of preventing the outrage, and did not make the 
necessary efforts to prevent it. 

"Acts of simple marauding or pillage practiced by soldiers 
al>sent from their regimt*nts and from the close vigilance of 
their commanders do not afTecl the responsibility of govern- 
ments. Such acts are considered as common crimes, subject 
only to ordinary penalties/' 

Applying the principles laid down al)ove, including those 
in the Shrigley case, to the facts h«>rein, it is hard to see bow 
the Government of Chile can U^ held rf*sponsible. The acts 
complaintnl of occurreil in time of war an<l of great interoai 
commotion. A blomly and tlecisive battle ba^l been fought 
in the morning, and the city of Valparaiso had l>een occu- 
pied by the victorious Congrimsional troops only three or 
four hours before the damage to the claimant's property 
was done. B(»th the van<]uishe<l i\in\ victors ap|>arently did 
what they I'ould in such a crisis to pres4*rve onler. At mid- 
day, lH*fore abandoning the city to the invatliog army. 
Admiral Viel, with grt^at f«»resight, requested the foreigii 
ships to lantl marines to help in preventing excesses. Cer- 
tainly this wa.*^ the most that ctHild \h^ d<»ne bv antboritiss 
in the act of retreat. It is in evi(l«Mj(*e that the victorioas 
troops, on t^ntering the city. w«*re at once distributed io 
the ditferent barracks, theatre'?*, fir.; that strict orders were 
given to keep them there, and that the gaanls over tbam 
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were doubled. Tbis was to preveut lootiug by the Cougres- 
sional soldiers. It is also in evidence that patrols of artillery 
soldiers were organized to do police service, as uo police 
could be found, and that the troops were distributed 
throughout the city to maintain order and to prevent riots 
and disturbances. This shows that the authorities took 
what reasonable measures and precautions they could in 
such a critical moment. These measures were necessarily 
imperfect, and under the circumstances it could not be ex- 
pected that perfect order should be preserved. Certainly 
it has not been proved that the authorities showed grave 
negligence or even carelessness, or that they could have 
prevented the outrage. Whatever may be the moral claim 
of the memorialist to sympathy and compensation, no in- 
demnity can be granted under the rules and practice of 
international law. 

The ease must be dismissed. 

J. K. PIODA, 
Co/f( 111 ianioner for Sioitzerland, 

C. MORLA VICUNA, 

Cot/t/ni«^toner tor Chile, 



140 



I cauuot give my usHout to some part8 of the foregoiug 
opinion of luy honorable colieaguos, and therefore do not 
join then»in. Ni»vertht*lfsK, it H<M»nis rlt»ar to lue that th»« 
chiimant has faiUnl to estahli^h l>y pr**pt»n(Ieranoe of evi- 
dence that tilt* injuries <if whirh he couiphiins were oauH«Ml 
by acts of the authorities of the Hepublic of i'hile, or that 
they were due to sui-h negligence on the part of its au- 
thorities as makes the Republic responsible tor claimant's 
losses, and I therefore concur in the result. 

WM. (f. GAGE, 

Attest : 

J(»iIN F. Hakek, 
KNitigi'K Haijmiackpa, 

.sVcr»" /«//•/* A. 

Delivereil Mav 11, llMH. 
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Tlie iiKMiioralist in tlie <'i1)<)V(>-ciititl(Hl case claims from the 
Republic of ('hilt* the sum of s27,r)0(), with interest from 
January I. 'J, ISSl, fur acts saiil to liave been committed 
against his pniptTtv l>y thtMuilitary autlioritiesof CMiile (lur- 
ing; th«* war of ls71> SI lictwccu Chile and I\»ru. 

It is allri^rd that nn th«* I'lth day of January, 1S81, the 
mt»nu)rali.st. a ciii/t'ii of tin* I'nitt^d Statt»s, but residinf^ in 
tlie city nf Li Ilia. I*cni, was tht» owin^r in his own right of a 
stock of jcwrlry. <ilv»'r\var«\ «'tc., in a store situated iu the 
Plaza «>f tlir town of ('horill<»s. DepartnuMit of Lima, Peru ; 
that "// ^ti'I 'I 'f- ^ aft«-r tin* l)attlc of Chorillos and the takiug 
of that town by thf Chih^ans. his store was pillaged and 
bunictl bv the Chilean forces. 
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The luiiiiuer in wliicli tlu» claiiuaut came iuto posHtifMion 
of tliiH stock of jewelry, etc., is statei] by him iu the memo- 
rial as follows : 

** The said store was first put up by the late Mr. Aogosl 
Bosse, a citizen of Peru, in the aforesaid town of Chorillon; 
business was carried on prosperously at this Hioro tilf the 
tiiiit that ff^'tr hrnke nut hetirn'n P» ni an*/ (^hiU, The i^on- 
sequences of this most unfortunate and unforeseen events 
very soon after oblii^tnl the said Bosse, who had a large stock 
of trinkets and valuable jewt^U, to borrow some money that 
he mij^ht be able to cover hon(*stly certain obligatiouH he 
had previously contracted, on which ac(*ouut I decided to 
lend him the sum of three thousan<I pounds Bterliug, gold, 
mime proved by accompanying dee<l. Tn fortunately there 
was a depressure in all branches of business, and more «o 
in those that were not of prime necessity, such as jewels, 
trinkets, watches, etc , and tliere btlmj at the natiir time the 
prohaf'ilUy ^f / future invafdai hy the Chilean forces, I 
decide<l, in ^uan/ nf my int^ret^ttt^ to make up a scH^ood con- 
tract, by which contract / fncatue mde pf*prietor of the saitl 
estahli»hmt nt awi of th* entin a^*<*X", species and furniiore, 
l>ecause said Mr. Kosse. Inking my debt(»r for the amooot of 
thriH* thousand five hundreil poun<ts, was not able to pay me 
the said amount in cash. All this is most evident bv the 
accompanying deetl. dated twenty-thinl of DiKrember, of one 
thousand eight hundred and eighty. 

It appears, therefore, that this pro|H^rty of a l>elligereDi 
was coveretl with a neutral character onlv til days before 
the battle of I'horillos. under circumstant'es of cousiderahle 
suspicion. Without dwt*Iling, however, up<»n the fiiucerily 
or the legality of this transduction, we pass to the main facts 
4)f tin* cas«». 

Arcordin^ to th<* statements of the claimant himself, the 
ads ('(Mnpi.'iiiM'd of ormrnMl on Janany VMh. This is re- 
pratt'd half a d«>/«'M tirufs in bin ni«*morial ami in liiii state- 
ni«-nt to tilt* (ijitid >tatts MiniHt*!. In his brief, counsel 
stat*'s that tli«* claim i*« f«>r a t<»tal 1o«.<> of tht* st(K*k 10 the 
ji'Ui'lry ^loif •• uhich was f«in*ib|\ filtered oi* the 13/A d!ity 
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of t/anuary, 18Sl.^^ Of the three witnesses who testified 
(in ex parte depositions) on behalf of the claimant, tlie first 
states that the store and all jewelry, etc., therein was burned 
and destroyed "on the thirteenth of January and the four- 
teenth " ; the second, that they were burned on the 14th of 
January ; and the third, that he did not remember the day. 
Neither the claimant nor any of the witnesses testify that 
they actually witnessed these alie<^ed acts against tlie claim- 
ant's property, nor do they state the hour of the day when 
such acts occurred. 

It is alleged by the claimant in his letter to the United 
States Minister in Peru that the acts occurred " while the 
Chilean forces were i?t quiet posseif.sion af the toim^ and all 
necessity of hostilities had ceased"; that his premises were 
''forcibly entered by a body or squad of Chilean soldiers, in 
uniform and in command of their officers." In his memo- 
rial he states that at the tinit* of the acts **the town of Cho- 
rillos was in tin* undisputed possession of the Chilean army 
of invasion ; no batth^ was pemling, nor was there any rea- 
son for the st»izun' which, if not comnjande<l bv the Cliilean 
military authorities, might have been prevented by them." 
Further on he states that '*the Chilean commanders had to 
look at all that iiappened, impotently ; that they could (io 
ntithhif/ tn sti'p nr prerent th* f'ntij nf the aolfiierSj inebriated 
bv their victory in the battle of San Juan." 

The claimant, however, was not in Chorillos when tliese 
somewlijit contradictory occurnMices took j)lace. Conse- 
quently we have from liiiii only bare statements and no evi- 
dence coiiccriiiFi^ the aUegcd pillaging of his store. A^or 
(/if ant/ nj tfi- ir,t,t'.^.s,s in t^n ('</,st' tff<fify a tiingle mortl con^ 
o'rnina sf/r/, /////-///'// V. The most tliev can say is that the 
ston* wa> f>nrn'tl bv th»' ( liilean forces. 

Tiieif ImIu:.'. then, no evidence wliatever to su])port the 
allegation^ ^f |»illa;^'in;.'. and that point l>eing eliminated from 
tin* easi'. th*- «»nl\ •jue^iinn now to be determined is whether 
tht? clainjani> store in Cljorillos was burned on January 13, 
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1881, by CliileaD HoUlieni Id a manner contrary to the ralen 
of civilized warfare. 

Tho battle of diorilloH, fou^lit on January 13, ami that 
of MiratloroK, fought on 'lanuary 15, wore the two JeiMtiive 
battles of the war between Chile and Peru, and practically 
ended the hontilitieK. 

OfKcial doouintnitH, the reports of the chiefs of staff of both 
the Peruvian and (*hilean armies, and (^specially the careful 
account published by the military attache of a neutral goT- 
ernment {nil oj tr/wm were fy*'»ri(nenHt:i< of tht ffvcurrem^s) 
give an essentially different story from the meagre and con- 
tradictory evidence of the claimant*s witnesses, and from 
certain reports and letters, no matter how res{>ectable the 
writers, made wholly on hearsay. 

From all tht* reliable evidence it results that on the 13th 
of January, ISSl, (Mi(»riIlos was the tiehl of a long ami blooily 
engagement iN'tween the armies of the l>elligerentK. It was 
necessary for the Chileans to take the town by storm, fight- 
ing from street to street, and from house to house. Erery 
window was tilled with Peruvian soldiers, and the attacking 
troops were met by hailstorms of bullets. In the midst of 
the fight, haml grenades which had lMH*n sown in the streets 
set fire t<» the town, and the t}am«*s spread rapidly, envelop- 
ing both armies in smoke. The fire, which could not be coo- 
trolled, gradually gained poss<*ssion of the whole t4>wn and 
continuetl to burn for sf*vt*ral davs, till the destruction of 
ChorilloH was complete. 

Perhaps the lM*^t tpialififd t<*Htitiiony oonrerning this battle 
is that of M. Lt* I>oiK :i Frfiicli military attach<*, who after- 
wards finbotlitMl his oliMTvatioUH in a pamphlet entitled 
** Souvrnirs il'unf Mi^.Hil>|| a TArmt'e (*liili<'niie.** Am to his 
oppurtuiiitifs f<»i obHtTvatiiin. M. L«« fV-on sa\H : 

*' Wt' ai*coiii|>.'iiii«M|. ?%ifp l»y .»»t«'|>. tin* < tt*neral-in-l^bief 
during tlif batih* of (*lionll«»*». - • * rnhamiHfretl by 
any prt'<irrupatiiai as to tii** <iitl'«T(Mit phaM'H of the battle, we 
WiTe abi«* t«i ^tUiiv thrm 4'omIIv, antl to note each incideol 
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and its prAcise hour. On horseback, in the staff of Oeneral 
Baqaedana, we were well phiced to know the moveraeilits of 
the troops. Besides, after the battle, we went over the 
ground and discussed the deeds done with some of the prin- 
cipal actors." (Pp. 8, 9.) 

M. Le L^on*s account of the taking of the town and the 
burning of Chorillos on January 13th, is as follows: 

**In the meanwhile a bloody battle was going on on both 
sides in Cliorillos. The Peruvians make a continuous fire 
from the tops and windows of the houses. The Chileans 
break down the doors, penetrate into the houses with drawn 
bayonets, or set fire thereto. Nobody asks quarter, such is 
the heat of the struggle. The progress of the attack is at 
times arrested. The advance is from street to street, from 
house to liouse. More thuu one group prefers to perish amid 
the jfameSy notwithstanding the offers made by the com- 
mander of tlie Ki^iiieraldd, The defenders of one house went 
so far as to kill a Peruvian officer who was a prisoner, and 
who had been sent to ask them to surrender. But assailed 
on all sides hy the fanms and the bullets, tlie Peruvians could 
not continue their resistance. 

** Towards the end of the fight a train coming from Mira- 
flores with troops and guns ready primed had to retreat under 
the fire of tin? Chilean batteries. 

"The struggle sustained in (Miorillos was fatal to that 
beautiful city despite the efiorts of the General-in-Chief, who 
took up his quartt^'s in the fine residence of an ex-President 
of Peru, situated in the finest part of the city. Some cav- 
alry j>atrols enih'avor to drive from the city the many scat- 
tered soldiers who had appeared after the victor}', but unsuc- 
cessful! v. 

** The ,/?'/>', irhi'h nolhuhj eoiild contrul^ spread rapidly 
a)innnj fh'- lif/httr Olid drier hui/dintji<. Frtnii the top of the 
yenerol he'idqu'irters nw ,se*' the ffaiot s uryed hy the sea hreeze 
atlriitf iifj lih' ir.nus hrnf upon the de.sfructiofi of otir (ptar- 
ters : it is known that st<»rrs of cartridges and shells are in 
thf nrighljorhoud. Thrrt' is no time for hesitation. At 8.30 
P. M. we nhnmt, <lrs|)ito the fatigue which overcomes us, and 
w<> follow th«' (icntral-iu (-hief in search of another asylum 
outside; the city. 
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'* It in nil awful si^lit. \vhi(*h reiimiiiH dooply en^rHVtNl on 
the iut»niorv of nil tli<>s#> who witiieHS<Hl it. Ih*' houmen %rrupt 
in H*t}nn(^ tall with frf'ineti'l>»nn nnifit\ li^htiti^ Up heapM «>f 
charred h^nlies. 

•*At interviils l)ullets fmMl at rainhiin hv waiulering fM>Klieni 
are heard whistling over the htaff. 

**AII night loiij: sliotKare heard. The Kcattertnl cartrid>»eH 
in tlio lioUKeH explode ; shells hur^t ^it/tit/ tht nuHmliUrtng 
t'uinH^ as if a ni»w hatth* were }Zt»in«p: on. 

** Thrtt' tiiiijM hit^r tfit' rirt' tr,tJ< tiftil lUrmtrnnf (hf. /tisf f/niHjt 
of /louMf'/i, ThtMt* harelv remain two or three isolatt^l fine 
residi»nees. ( )n*» of these, owned hv a Frt^nchman. was 
saved after constant etforts and thanks to tht> friendly 
assistance of tint ('hih*an otlloers.'' 

r^eon : " Souvenirs d'une Mission a TArinee Chilienne** 
(pp. (iT, r>i>, 70. 1 

The reports of the chiefs of staff »/ /»<>M (he Ptruttian #/w#/ 
iht (^hih- in nrmicft concerniuf^ the takin)^ of (•horillos on 
Jaoury 13th, are in evidence, and both of these generalH 
coucnr in the fact that the* town was m't on tire during the 
battle. 

(teneral Silva. chief of the Peruvian staff, reports as fol- 
Ii>W8 : 

*• Lima. J.iuu^ity 28, IKHI. 
** Mr. Skcuktauy : 

• • • • • • • 

** The absolute necessity of my attending firwt to the 
defence of the lin<t in th«* points aln*a<iy meiitnuHNl, aud next 
t4> the re<*(incentrati(»n and the reorganization (»f the scattered 
troops. n*n«h*r it impos?%iblf fur m«» to report to you the 
ln»roic rf?%i»*tance which th«* first corps of the army, under 
cominaii«l of tin* valiant and resolute Colouf I Migue] Igleniaa, 
W'i'if' i/i tht f 'in, / V, ,,/•,//,, J, irhfft, if iu>nf f*t truthjuiiy ^ttiifi^ 

• • • 

*• .\«'N«*rllH*les?». I hIiouM >t;4tf to \i\\\ that th«* forcM*s of the 
s«*coinl army «*orps. in»t \#'t di***»rL'a!»i/»d. which ha4l l»eeD 
onlt'ttMl to niureh on (*it<»rillo^. .uid asHJ^t in the tenacioon 
H'sistancf tlit*n* b«ing in.id«'. liaMiiur iM^fii calU^I on by His 
Kxcellt-ncN tli«* (*ln«f Magi»tr.it«*. the /epita battalion No. 
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29, entered throngh Lima street, led by the daring Colonel 
Isaac Recabarrei), and, althougli attacked at various points, 
it fougbt with decision until it was completely destroyed. 
It was supported by the Ancachs battalion No. 25, wliich 
also experienced, as well as the Jauja No. 23, great losses, 
both without having succeeded in dislodging the invaders. 

" Colonel Suarez withdrew, but as he still preserved the 
CoDcepcion battalion organized and intact, I ordered him to 
attempt another assault on Chorillos with it and with the 
remnants of the Jauja battalion and other bodies. He did 
so and was again repulsed. In this situation and seeing 
himself attacked by hostile forces in several directions, he 
fell back on Barranco. 

" The (Usitster wai< complete nt 4.30 P. M. 



'^PEDKO SILVA. 



*f 



General Maturana, chief of the Chilean staff, reports as 
follows : 

" Chikf of the Gkneual Staff. 

'^jiMA, Fehruanj 9, 1881. 

"The (ienekal-in Chief: 

• « • « « « « 

" While th<i fight on the heights was taking place, a no less 
stubborn oin* on both sides was going on in the town (C^horillos). 
Infantry forces of the several divisions, under command of 
their r«»sp(»ctivo othcers, and artillery, attacked the Peruvian 
troops, intriMU'litMl within the town, which made a liveh* fire 
from the t«*rr;u'es of the houses and from their doors and 
windows. This fight in the street was obstinate and without 
quart<*r, wliich th«» combatants on either side neith<T gave 
nor asked. ( )ur fearless and invincible infantrv had to enter 
bv the streets, where at each step thev were received bv 
hailstoiius of bullets coining from difierent points, which 
thev ininiediatelv attacked with ball and bayonet to the 
exttMit of rxtrriiiinatiiig the obstinatt* sipiads of the enemy. 
In the niid*-t «if the ln-at of the fight, M^' f/renfufeft of our 
ff/fi//' rt/ .'s.t ft'/, t', f/t' f"irn. If ml tliv. firr spn 'tf/ i'dpifUy, en- 
vc.litftiiHf ///'• tf- n inh t s nf' the pi (to /// 't toUirlwhid of st/ioA'e 

tiuti tl'lint . 

'' Man\ died, thus reduced to ashes amid the ruins of the 
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baildingH ; adcI tho roAt, purMned from block to block, aotl 
from liouHe to Iiouho, were put to deatli bv the Imjooetn of 
our infantry. Some of the enemy*H troops, which arrived at 
the lant moment on a tniin from Mirafloren, having protected 
carM armed witii cannon, which kept up a heavy fire, had to 
alHo flee precipitouHly on finding the place taken, and oo 
receiving the <liHchargeH of our artillery and infantry. 

"At 2 P. M. the battle had entirely ende<l, the town being 
strewn with bodies, on the Htrt'ets as well as within the 
houses, the wh4)le afl'ording a picture of blootl and horror* 
h/ticA'tnf'f/ fnj (he i*fnnk't\ mtd ill itmimiteti at iuten^iU hy the 
Jtininttr ami ruililu Itqht of th*- rnnHttination, 

*' MARCOS M ATURANA, Jk/' 

Cteneral Ba(|U<'ilana. tht* (teneral- in-Chief of the C*hilean 
Army, in his report to tlie Secretary of War, says: 

*' The resistance in (/horillos was fatal to it, liecause it 
brought therewith the burning which destroyeil it almost 
completely/' 

Such are the facts concerning th** burning of Chorilhw, 
as given by the highest otlicial auth«>rities on \kA\\ sidt*s, 
and by an unbiasetl nt*utral military expert, all nf tht^m eyr^ 
witne^tsfn of* f/ie tp^'rurnmYj*. l'iid«»r such circumHlane**s it is 
fair to presume that the claimant's store was burner] in the 
fire (which lasted two or tliree days and destrovcnl uearlv 
the whole towni incident t<» the battht. unless clear and ex- 
plicit evijl«»nce is adduc«*d to tin* <*ontrary. 

Such contr.iry cvideiic** on th»* part of the memorialiat is, 
as alrt*adv stated, nieaur** an<l unsatisfactory. TAe trkoi^ 

tt*/tfi/it'tHi/ t»f th' ii'li nt'tht * irttnt'MHf .<^ \tn%hi thrt't fit HfiUkbcri 

• • •' 

//I ini'irl ft tftt f irt> tM r imin t^'»l in flttti iittntrtrM (o ikt 
H'tUif ,ntf^tttm in fh* J^ff-stfi'm nf t trit. This OUestioO IM Aft 

follou.s : 

" S;i\ ul)ftli«*r It IS trii** thit naid store, with all the jeweln 
tlHTi'iii. viiitclits, slifl\f*«, utfiisiU, as also furniture aod 
articles «>f private use, which w«*r«* in the adjoining boima lo 
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the said store, of jewels jind watches, were burnt aud de- 
stroyed on the thirteenth of JHiiiiarv and the fourteenth, 
1881, by the Chilean forces, lon«^ after tlie battle of San 
Juan had ended, and afttn* their bein^ in tranquil possession 
of the said town of Ohorillos/* 

To this question the first witness, 1). Massabo, replied : 

** That it is most true aud has evidence of it ht'cuu^e ou 
the day that the fire took place the witness was locked up 
by the Chileans as a prisoner at the barracks in the said 
town of Chorillos, whereof the CMiileans were the only 
occuj)ants." 

The second witness, 0. (ii«^noux, replied : 

"That this question is c(piallv tru(» in all its parts and 
most evident, hecditsf' none of tint houses situated on the 
main plaza of Ciiorillos was burnt on the thirteenth of Jan- 
ary, but on the fourteenth of Jaini;iry, IHiSl, and that his 
own housi\ said Hott?l Pedro, was also burnt down on the 
fourteenth of .lanuaiv, ISSI." 

• 

The tiiinl witness, J. Scott, replie<l : 

•* That this question is likewise most true in all its parts, 
and that it is evi«ieiit to Www, her i use that firt) was known by 
all to have taken place, and by it were burnt his store as 
well as that of tht* said l>osse and all others on the same 
day or thereabouts ; //' rnuhl mtt tt,srcrt«tin (fir tlmi; he did 
mtt I'tnii'iiiftt /'. ' 

Such is the fxteiit of the claimant's (•vidtMicc. It will be 
noted that not one of the witiH'sses testifies that he actually 
witnessed the biirnihii of the elaimant's propiTty. 

To supplement tills testimony much stress is laid in the 
claimants brief upon tin* reports and letters of Mr. Chris- 
tiancv. tiie V. S. Miiii>t*T in rem, to the l'. S. Secretary of 
State, wilt-rein th»- f-»riner forcibly condemned many acts of 
the Chil'-.m tro(»j» duriii;^ the war, and stated, among other 
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tbiugH, timt Chorillos wan wimtonl y aiul unueceBBartlv boroed 
two or throe davH after tlie Hgliiing auil refiiHtauce had 
ceaseil. 

Mr. CliriHtiancy, however, although a strong PemTian 
sympathizer, wmh too ntraiglit forward and honest a man not 
to l>e the tirtit to admit that he ha<l no personal knowledge 
whatever of these alleged acts, an^l that all A/ir MtaUments in 
thin reijard trcn thtttineil nn h^^trsay. It may l)e said that 
there is hardly a single averment in his reports not prefaced 
bv such wonls as ** from all that I could learn/* ** from all 
reports/* '* as I am informeil/* etc., etc., ami such phrases 
as : 

*' I state what I am on all hands informeti is the fact, 
though I do not personally know/* 

*' In making these statements I do not profess to speak 
upon my own knowledge, but upon the best information I 
can obtain, which, 1 hope for the honor of humanity, may 
turn out to be untrue/* 

Mr. ('hristiancy*H sources of inf(»rmation were, of course, 
eutirelv Peruvian. 

The report of liieut. Houston, W S. Navy, atta(*hed t4> 
the Peruvian staff, is also cited bv the claimant. Lieut. 
Houston, however, »r///i unt pifsut *tt thf fhitth' of Chorillof^ 
but *fl»tiiihi'i the inf\»ri/ttt(i*ni frntt i»thf fit. He savs : 

** From (*ol. Iglenias and other sources, intelligence was 
receiviMl of the atnH*iti(*H (*ouimitteii by the Chileans io 
Chorillos." 

Nt*verthel(*Hs. I4i«*uten:iiit Houston contirms the Htateroeiila 
of the «*yt*-uitnt*sse^ to tin* fflVrt that the to^n was set on 
tire iM'forf tli»» l»attl«' wjin ox-r. According; to all the au- 
thorities cit«-d bv both >i«l**H. tJM' l»:ittl«' w:is practically OTer 
sonif tiiuf lM't\v«'«'ii tli»* hours i.f tuo and four-thirtv P.M. 
I«i«'Ut«'li:ilit Hou^^t^'li >a\- 

"At •»ii<- tliiitv r. M. tlj<- piiMou<« (Li\ Jan. l.'iilhev had 
set tlif town oil fir**. IIm* lir«* ' ■/«'*/«//«./ hurmutj dorioff 
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Tborsday, Friday, aud Saturday, destroviug ueariy the whole 
of it." (P. 49.)' 

He adds that later iu the day (KUh) some of the ('hilean 
troops beiug intoxicated, began firing <>» each other aud 
became uugoveruable. 

The claimant also cited the report of Lieut, (/oni. Mullen 
who states that : 

"After Chorillos and its defences were captured, tiring 
still continued, and I ascertained that it was between ('hil- 
ean troops who had gotten under intluenct^ of li(pior. 
MeaitnreSy 1 heliere^ were tdkefi to stop t/ufi procwilnHj, but 
from the time the battle ended till next morning it wan 
dangerous and unsafe to go inside the limits of Chorillos.'* 

From the above evidence, which is practically all that is 
adduced by the memorialist in support of his contentions, it 
can hardly be said that he has overcome the presumption 
that his property was burned /// the jirc inrhlent to the 
hattlc. 

Even assuming, howevcM*, that tht^ d4^stru(ttion of this prop- 
erty was not owing to military opt^rations, no evidence has 
been presented to show that it was destroyed by soldiers in 
the presencti <»f or authorized by their ollic4»rs or in the pres- 
ence of oAicers who could have restrained them but did not 
make the neeessary effort to do so ; nor is tliern anything to 
prove wanton destruction or neglect on the |»art of the au- 
thorities in coniniaiid, or that the loss was occasioned by the 
intention or default of Cliile.in olVicerh. 

Under such circimiHtances, by the well settled printriples 
of int**rnational law, tliei«» r;iii be no recovery. 

" Neutral propi'ity in a l^eiiij/erent's territory shares the 
fate of \\;ir tlj«- -anie a^ of -iiibji-ctM or citi/.enM. If injured 
or de?^tr«»\» '1 \\\ ImMN- or -h-;.'*', in the abneuce of circum- 
stan<'»'S i'virj''in/ .\.uit<»niii-^ or «Milji.tl>l«* rH*gl«*ct on the part 
of the ;.'ovt-i rjiii* lit vMtijifi vvhone jiii i -tdiction it is, the public 
law furni-^lK'^ tij> ov^n'-r no redre-^h a(.^'ilnKt such goverumetit. 
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The cime \h not lilterod if tin* owner Iuip{>en8to be an officer 
of a nentnil power.'* iMo<»n», '^10.1 

See also Wilson's ojise, l>t*fort» tlio Unitetl States ami 
Spanisli Couunission, 1S81. i Moore, 3074— Hfi75.) 

** However severe miiy have Iwen the chiimaDt*K injariefi 
it muHt Ik) n*oolleoteil tiiat like injuries are eommttled in 
most cases where towns are saekcd, and that alieUK refiideDt 
in such towns are subject to tht* same losses as are oitizeDs. 
It has never been \w\d, however, that aliens have for such 
injuries a claim on the hellip^rent on wliom they are in- 
flicted. On the contrary, tht* authorities lay down the gen- 
eral principle that n(*utral property in belligerent t€»rritory 
shares the samt* liabilities of pro(K'rty lK.*longing to the sub- 
ji'cts of the State." 

Mr. liavard, Secv. of State, to Mr. O'Connor, Oct. 29, 
1.SH5. 

Wharton, Int'l Law Dig, Sec. 223, p. oSl. 

See also, Calvo Droit Int., Sec. 174H. 

Finallv, it was claimed bv the memorialist that the Re- 
public of Chile had settleti the claimt^ of citizens of other 
nations who were n*sidents of ('ht>rillos on Januarv 13. 
ISSI, by allowing a lump sum which was distril>utiHl pnt 
rata^ and that th«*reby it acknowhslged its liability for acts 
similar to that now claimed by Hacigalupi in this caiu*. 
There is nothing in any of tht* settlements mentioned! to show 
thai damages wt*re paid for injuries sustained at Chorillo0, 
but only generally for injurit*^ grt>wing out of aoU eoni- 
mitttMl during the war of ls7*.*-ls.sl. It is also clear, on re- 
ference t«» the ]»rotoe«>U, th.'it (*hilt* made stipulattona that 
tht*sf* trt*:iti«*s or amngf mt*iits H«*re not to Ik* under>ito«Hl an 
afre<*tiiig dir«Ttl\ or indir«Til\ th«* principl«'r% of jurisprudence 
nianit;ini«*d by tht* ChiUMii ( n>veriim«*nt ; and Moore, refer- 
ritit: to th»* protocol b\ ujiicli it u:in aj4n»»*d that the claims 
of italtan sul>j(M*t^ au'-iiU'^t ('hil*\ •^tmujh^ nut of tlie War of 
IS7*.*-I^^I. should Ik- .Hubiiiittcd to a tribunal «»f arbitration, 

HJiVS . 
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" No award was made bv the tril>unal for tlio dostruotion 
of property at Mirailores or Chorilios, during or ju8i tiftor 
the battle of those places/* 

From all tim evideuce iu the case, and from the ruloH of 
internaticmal law as applied to it, it results, thiMi, that this 
ease must be dismissed. 

J. B. PIODA, 

C. MORLA VU rSA, 

CoitnninHioni'r /I*/* ('/ti/t\ 



f 
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hitt^fUthuj ^ Opinion of Mr. (\/fnmiit^iifN*r it age, 

lu tlio fon^goin^ chho I iliHsoni from the opiniou of my 
houorahle rollonj^ueH for the reanoiiH given below. 

The f»vi(1eiu*e in tliis ciise HhowH that the ciatmant had a 
Htork of jewelry tlestroyed iit ("liorilloH, Peru, after the 
battle betwe«*n the Cliilean and Peruvian forcea at thai 
phiee. 

ThiH buttle in and around ChorilloH waH fought on the 
13th of Januarv, ISHl. and the commander-in-chief of the 
Chilean army, (tt>neral Batpiedana, HtateH that their Ttetork* 
waK complete at 2 P. M. on that day. 

The claimant contendH that hiH property waa <le8troye<l 
bv fire on the 14th of Januarv, when the (*hileana were in 
uudiHputeil pos8<*Hsion of the village. 

The ipieMtiouH to be determined are : 

iHt. Whether the property waa tieKtroye<l by the Chileans. 

2d. If HO. waH it deHtrovefl under auch circumataDceii aa 
ahould make the Uepublic of (^hile reHponRible for the loaa? 

To Hubstantiate his claim the meniorialiHt haa pnxlucetl the 
declaration of three witnesM4*H made in the moat aolemn 
ftirm iH'fore a court of the Ilepublii* of IVni. 

The printetl reconi intlicatt^n that the necond <|ue8tioD 
aakcnl of the H4>vt*ral witne^seM, u|H)n which they gave their 
declarationn, was ** wht*ther the store \rifh i7/r conUnU was 
burneii antl destroved on tin* I'Uli of Januarv aod the Htb 
bv the Chil«*an forres Inuq itfUr thr htHK of Han Joan 
((Miorillosi had endtMl, and after the <*liilean forcea wore in 
tran«{iiil pn^sfssion of the town of I'horillos.** 

On the oral arguUK'nt of tht* case it was poiuteil out bj 
tht* Honorable .V^cnt f«>r the I'nittMl Stat«'S. and asaouted to 
b\ tli«* lliiiiorabl«* .\;:<*nt for i'liile. that the words, *' on the 
l'»th of .l.iiiu.'irv. " ucr«* not in th«* origitiid, but had cre|>l 
into the rt-i-ord through houk* iniHtakt* of the tranalator. It 
thus appears that the only in4|uiry td the witnesaea 
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to what traDHpired on the 14th of January. The answerH of 
the witnesses, wliich are quoted in the opinion of the ma- 
jority of the Commission, seem to show conclusively that the 
property was destroyed on the 14th. It further seems to 
me that there is no warrant for saying that they were not 
eye-witnesses to the occurrence. They testify positively in 
reference to it. 

The circumstances which each witness gives in connection 
with his statement are evidently mentioned for the purpose 
of indicating that they are positive as to the date and not 
for any other purpose. For instance, there is nothing to 
show that the witness Massabo intended to sav that he was 
locked u]) by the Chileans as a prisoner at the barracks 
before the burning of his property, but the natural inference 
is that he was locked up after this occurrence. The witness 
Gignoux clearly tixes the date, because his own house was 
burned on the same day ; and while the witness Scott states 
that he cannot fix the day, the only conclusion to be drawn 
from his answer to the (piestion, when the question is con- 
sidered, is that it was after the battle of San Juan had 
ended and after the Chilean forces were in complete and 
peaceful possession of tlie town of Chorillos. 

It is conttMHh»(] tiijit the positive evidence of these witnesses, 
wlw ijuvc their ttntitmnnj t/hf/cr f/ie aunctUt/ of //// onth ^ is to 
be entirelv ij'iionMl and is to be discn»dited because of the 
statemtMits and reports of certain Chilean military officers 
and the liij^hiy rolored statements of the French officer, M. 
Ln'*on, wiio was on th«' statf of the Chilean (feneral, Ba(|ue- 
Jana. One has but to read the stateuHMits of this officer to 
discover its utl«T nnreliabilitv, and that he was merelv mak- 
ing an att«'nipt at tiiu* writing. 

The same remark will apply to the report of the chief of 
the (*hil<'an (icncral of Statl\ Maturana. Kor instance, this 
offiet'r states that at *J 1*. M. *" tli«» battle had entirelv ended, 
tile town lM*iri>^ stifwn with i>odit>s in tiie streets as well as 
within tht' iiou>M>, tilt' wlioltj attording a picture of blood 
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and horror, hlHokcnetl hv tht« Htnoku aiiit illuuiiuated at in- 
tervals by tlu» aiitititfr liiid rmltitj lij»lil of the confla^miiou.'* 
Who hut (teneral Miitunina ever heard of the** Hinister and 
ruddy li^ht ** of a ronfla^ratioii at 2 P. M. in the afternoon? 

Lieutenant N. T. Houston, of the Tuitetl States NaTV, 
who waH on tlie (ground, stateK that the town of Chorilloi* 
wa8 Ket (»n tire hv the (*hih*an forcen, and that it continued 
burning during Thurtni*itj, Fritiny, ami SiUnrdiuj^ destroy- 
ing nearly the whoK* of it. 

Lieutenant Commander Mullen, of the Unite<l States 
Navy, who aeeompanied (teueral Maturana, Htates, in hia 
report, tliat ** owing to tlie rapid ailvanee of the Chilean 
army tlie artillery was not ealle^l into requiHition '* ; ho thai 
the claim that the village was set on fire by the artillerr of 
the Chileans, which was made bv this siime (teneral Matu- 
rann, is evidently incorrect according to the statement of an 
impartial observer. 

The property of the elaimaut having been burueil on the 
14th, when the evidence cU*arlv shows that the whole armv 
of (teneral Ba4|uedana was quarterett in and alN>ut Chorilloa, 
it is evident that it o<*curred at a time when, if anv effort had 
l)ei»n made by the Chilean offirers to protert the pro|H?rty of 
neutrals in the place, it might have been d(»ne. 

It is the rule that neutral property must shart* the fortonea 
of war in the sauie manner as that of (*iti/.ens of tbecoontrj 
which is the theatre (»f war. 

Uut, in tlie war in tpiestiou, the dean of the Diplomatic 
('orps i'l (*hile had rt*c<Mv»«d assuranc«*s from iMiile that, in 
this campaign. '* t't«* (tfnt«ral-in-(*hiff will take s(>ecial care 
in haruioni/.ifig t)i«* important inter«*?^ts of neutnils with tboae 
corresponding to i'liih* as a bi*lligt*rt*nt," 

And it was th<*rt*fon* airrtMHl that " in ord«*r to have neutral 
|K*rsonH and their int«*r«sts «Msily rt-rtitted t<i. the former 
will hold a ('«*rtittrat«* of th** leuMtion of uiiich lie is a citlieD 
or subjtTt. and tli** latter uili li;iv«* l»fHidt'H the dag of ita 
nation a placard :iuth«»rized b\ tli** stal and signature of tiM 
lt*gatiou, tixe<l in a visible place on the pro|H?rty." 
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See the letter of Mr. Yalderrama to the French MitiiRter 
to Chile, (lilted October 5, 1880. 

The claimant's property had upon it the certiticato and 
flag indicating that it belonged to a citizen of the Uniteil 
States. 

Notwithstanding this agreement to take R])ecial euro to 
gnard the interests of neutrals, there is no indication that 
neutral property, as such, received any protection \vhat(jver 
from the military officers of Chile in the cam|)aign in ques- 
tion. It certainly nowhere fared better than that of the 
Peruvians, so far as appears from the evidence or from the 
history of the period. 

The true reason for the destruction of the claimant's 
property and other j)roperty in Chorillos seems to be given 
by the commander-in-chief of the Chilean forces himself, 
when he says in his official report, "At 2 P. M. the town 
and the Morro were in our possession. The resistance in 
Chorillos was fatal to it, because it brought therewith the 
burning, which destroyed it almost completely.'* 

It is evident that no attempt was made by the cf)mmander- 
in-chief to restrain his forces. From the day of the landing 
of the Chilean troops many towns in Peru which came 
into their possession were sacked and destroyed. No town 
of importance except Lima was exem|>t. It is also to be 
borne in mind that the (!liile:in Admiral, Kiveros, had ordered 
the destruction of Chorillos, with .\ncon and ('liancai, by 
the onler dated September 21, IHHO, wliirh the Ciiilean tleet 
attempted* to e;irry out by bombarding those places on the 
22d of September, ISSO. 

That Ciiorillo?^ was burned f»urpos»*ly or by the jrross negli- 
gence of tlu* ('|jil*';iii r,tlii#rs. i-^ furtli^T ♦•vid#-n«cd by the fact 
that the liou>»'> w^-n- s»'p:ir;it#'»l Jind conr^tru^'ted of non-in- 
flammable nj:it»ri:il. >n thnt lli#v could not b#' s*-t on tire 
reailily by ?*lj»-I]-.. ♦••.« u uh»ri iL** :iii»nipt w;i?^ nuide to do so 
at the lim»- of tj,#- :i\*n\*- i*'»iiib;irdiii» iit. Tli»* r»-port of the 
commander of Ui*- vpiu'lron to his <frjvernmeut, ilated San- 
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tiago, October 6, 18H0, ntat^-d that "the Cochrane wa« in- 
tttructtHl to set ChorilloH ou fire, which it propcmecl to accom- 
plinh on th<* 22(1 of 8e))teml>er, and hy caDuonaJiog that 
town from tlie middle of the dav to 4 P. M. The mater tai 
of th*' hiniHfM and (hf. fad of (heir heintj surronntieJ by gar* 
dens pnvcutt'd f/itir 9>eiuij 9€t on tire. The DUiiil>er of abella 
diHrliarged over CliorilloH wrre 84." 

It further iippearH that General Ha4)u<HlaDa threateoeil to 
burn Lima if it eame into hin poKHeKftiou after a Imttle, which 
clearly hIiows that he considered such a counie eotirelT 
legitimate. He was only pn^venttNl from doing thia, as ia 
eHtablished l>v tlie evi<leuce in this caae, bv the UDanimooa 
protest of the foreign ministers resident in Lima, who, at an 
interview held with him, state4l that it waa entirely contimrj 
to the rules of civiliziMl warfare, and that the property in the 
city waa largely the property of neutrals (which waa alao 
true of ChoriUost, and by finally intimating to the General 
that if he carried out his threat the foreign navies wonld 
take poaaeasion of the flcH^t of Chile; wherenpon he gaTe 
aaaurauces to the ministers that Lima should not lie bnmeil 
and that he would protect the pro|>erty in the city. Tbia he 
did do, notwithstanding that the battle of Miraflores occnrred 
sobsecpient to that interview. The fact that he waa enabled 
to control his troops at Lima as he did, after the batile of 
Miraflores, is further evidence that if any attempt had been 
mmle to control them at I'horillos by the officers of the 
Chilean army, the <lestruction of that town, with a very large 
amount of neutral pn»perty in it, would not have occnrred. 

Th«*re an* s«'V(*n strong reasons for concluding thai the 
burning of Chorillos aftt*r tht* battle. an«l es|K'cially aneb por- 
tions of it as wcri* burufd on the 14tli, ir>th.and IGth, wbieb 
inrludt*s x\\v proptTty of tlit* claimant, w;is d(»ne by the express 
ord«*r or <'«)iiniv:iin'«» of tlif Chilran officers. 

1. riif burning \«as not donr in th** lM*at of battle bnt tbe 
n<*\t (lay. anil ^%iitMl tht* r(>miiiandt>r had sutticient forces lo 
prevent tlie destruction of the city. 
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2. The situation of the houses as heretofore pointed out 
WAS such that each house must be tired sejmrately. 

3. The evidence shows that the destruction was continued 
for several days. (See Lieutenant Houston's report and 
statements of the French attache.) 

4. The General-in-Ohief of the Chilean forces says in his 
report that Chorillos, 'S/.y a ron{<e<jueuce of its i^csitttanceyrras 
destroyed and hnrnedy 

5. Chorillos was one of the towns selected by the Chilean 
authorities f\)r destruction, because of the sinking of their 
gunboat (\)V(idonya, (See respondent's brief, Moore Case, 
pp. 1 and 2.) 

6. Its fate was the very fate which several other towns 
had sufTered from the forces commanded by this same Gen- 
eral Baquedana, and which he threatened Lima with if it 
fell into his hands. 

7. When this general reached Lima he was able to con- 
trol his troops and maintain perfect order, and according to 
all reports their conduct at the latter city was excellent. 

It seems to mo satisfactorily proven, in view of the fore- 
going facts, that the i)r()perty of the claimant was destroyed 
in the store on the scpiare of Chorillos V>y the Chilean forces 
after they were in complete and peaceful control of the village 
and when their otticers were present in the town, and could 
and should have prev(»nted the destruction of the property of 
the claimant and others situated in that village. For such 
negligence the Chilean (Jovernment is responsible. 

In th«' <'asc of Terry vV Angus against Mexico, decided by 
the Tnited Statrs Commissioners, the following facts ap- 
peareil : The claimant's ]>roperty was situated in Puebla. 

Colonel Cliilds. of the I'nited States Army, was in com- 
mand of tro<»|»s which were besieged in a part of the city by 
command of (lent-ral lira, a Mexican officer. It also ap- 
pearetl that a soldier of Mexico demnnded the keys of the 
premises wliicli wrif sacketl and d<»stroyed, and said that he 
did so bv (leneral Kea's onler. The soldiers were two days 
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(le«tn)ying the lioiiKt^s niitl property in the city. Tlie Commis- 
sion said that ** in the* ahsonre of auy ilirect evidence on the 
points the /«//////< nj tinu cnnttumefl in tleMroyiny the pntperty^ 
the puhiiritij ir'ith irhirh it mis doHt\ and the fact that the 
irin'k iifiUstrmtinn iraa* •looiitjtHtihiul hy tttddiera of hi4 covi" 
vianil^ lea*! it rt nifitifdy to thv ronri union th'it^ if not done hy 
his dit't't nfu/tt\ it tras at han' done trith the knowletiyt af^l 
ftn/tfit\K^/ttY >tr' (rrot I'tl /A'/." I Moore, Int. Arl>.,pp. 2293-4.) 

In the case of J<*nnaud. decided hv the Commiiuiiou under 
the ('onv(Miti(»n hetw<>cn the Tnited State8 and France, it 
was said that *'tht^ evid<*uce shows that tlie burning waa a 
waiit4»n art of th<* soldi<Ts in the ex<*itement of the moment, 
as th<*y were nian*hin^ hack to their camp from a Hucceasful 
hatth* with the Confrdcratt's. It was without any justifiable 
€*xcnse, in rinlatiim I'f nvd* r and dit'ipt int ^ litiii committed 
when niarchini^ back to camp, uii(h*r the command and in 
the prcs«»nce of their ottict-rs, who, hy the usuiil and ortli nary 
rnjnrr, Nunt'»rHtifit<nij disrijdine^ mi^ht and couhl and should 
have pn*vent<Hl it. but who do not appear to have uaetl any 
means what<'ver to pr<*vcnt it. In such a case we think an 
alh)wance slnndd b<* math*." < Moon\ p. H<K)1.) 

Th** former ('Ommission said in thf Shrigh»y case, p. 140 
f>f the decisions : 

•* /'. Neutral property d«»Htrt>yiMl or taken by Holdiers of a 
lN*Hi^«*rt*nt with aiith(»ri/atioii f>i- in pr«*srnce of their t>fficeni 
t>r commantlfTs, ^'ivrs a riv:iit to (*onipensation, whenever the 
fact ran Af* jnttmi (ftif satd >W'*r.^ ^r *'tttnnntnd€fs had the 
nuiins tft $»!• rt'iiftntf tfif 'itifffitit 't/td di't n^t tttai'r the neCtJf* 
stii'ff f ff'nts f't jn* rent if.' 

lln' rcHjiMihh'nt cannot b«* i-xiuihimI by saving thai Ibe 
4*onnn.in<luit: MtVh-tr** «'Miild n<*t ("i.tiol tht-ir sohliers. If an 
ini<li^<'i|*liiit il fiKili i- 1ft |i)<»>tiiM :i •'•»nununity. it tnaj be Ibe 
n)i'^f<»itunt «if til* ;jo\«iiiin*iit wlihii brin*^** them togelbw, 
aini^ thrni. an*! u'l^* *^ tlitin tl.*- p<i\\iT and «»pportQDiljr tO 
pr(*\ upon unaruit'd and inoth*hHi\«< nrutruls. Bol it 
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aot excuse that goverDment nor relieve it from responsibility 
for sncb acts of piliac;e and destruction. It will not do to 
say that biBcauso an act of pillap;e was done by soldiers not 
in the immediate presence of their officers, that there is no 
responsibility therefor on the part of the f^overnment. 
Such a rule would release a government from all responsi- 
bility for the acts of its soldiers. The officers, in order to 
relieve the government from responsibility for such acts, 
would simply have to step out of sight and let the troops 
pillage and burn with impunity. 

Secretary Bayard laid down the rule in a communication 
to Mr. 13uck,'in Chile, dated October 27, 1885, as follows: 

"The position of this Government is, that while a gov- 
ernment is responsible for the iniscoudact of its soldiers 
when in the field or when acting either urtuaUy or conatrnC' 
tively under its authority, even though such misconduct had 
been forbidden by it, it is not res])()nsil)le for collateral mis- 
conduct of individual soldiers dictated by private malice. 
Hut (he iittre fiii't that tuddiers^ dnhj cnlhted tittd u)ti formed 
an nuch, commit acts ' without (>nh»rs from their superiors 
in ct>mmaild,* does not relieve tlieir government from liability 
for such acts." 

In view of the foregoing facts and authorities, it seems 
clear that the respondent (lovernuient is liable for the losses 
suffered by tln^ claimant in this case, aud an award, there- 
fore, should b(* made in his favor. 

WM. O. (iAClp:, 
('oj/if/tl,s;si'ffitr ini the part (^t the (nited States, 

Attest : 

John F. Hakkic, 

ENUnilK l>ALMArKh.\, 

Set'rt tar I' s. 

Delivored Miiv 11, I'.MH. 
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l>K<;iSION Ho. 14. 



- > 



ANDREW MOSS 



V. 



REPUBLIC OF CHILE. 



} Xo. 2i 



Awavf/ of Commissionerti. 



lu the above-entitled matter the sum of six thousand dol- 
lars in United States gold coin is awarded in favor of the 
claimant, which sum shall be paid by the respondent Gov- 
ernment to the Government of the United States in accord- 
ance with the terms of the Convention under which this 

award is made. 

J. B. PIODA, 

C. MORLA VICUSA, 

CtniDnissiimer for (liHv, 

While I concur in making the award in this case, I am of 
the opinion that under the evidence tiled the claimant is 
entitled to recover a larger amount. 

WM. G. GAGE, 
C(ninin6ti(tner for the VnHed Sfaten. 
Attest : 

John F. Bakru, 
EuoDouo Infante, 

Secretaries. 

Delivered June 8, 1901. 
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l>l<X4SI<>\ No. 16. 



.TAMKS M. HALLOWES 



*'. 



UEPUHLK; of CHILE. 



I 



I 
J 



A inani of Cfnniithsiintera, 



In the above -entitliul matter the huiu of nine thousand 
dollars in Unitetl States j^ohl coin is awarded in favor of the 
claimant, whifh sum shall be paid bv the respondent Gov- 
ernment t<» the Government of the Ignited States in accord- 
ance with th(^ terms of tlu^ (Convention under which this 

award is made. 

J. H. PIODA, 

PreaiiJeat. 
C. MORLA VICU.SA, 

Ct))intiiiittinner for Chile. 

While I concur in making; the award in this case, I am 
of the opinion that, under the evidence tiled, the claimant 
is entitled to recover a larger amount. 

\VM. G. GAGE, 
( \nn missinti* r foi' thf Umtcd S((tfvft, 
Attest : 

John F. I>.vkki:, 
EiJoiMUin Tmante, 

ScriYfartes. 



Delivered June ^, lUOl. 
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1>KC1SU>N No. 10. 



MICHAEL O'BRIEN and JAMES H. 

KIMBALL 



> .Ap. 12. 



V. 



REPUBLIC OF CHILE. 



'luutn/ of Coiiutii^sionvrs. 



Id the Above-eutitled matter the sum of four thousand 
doUarH in United StuteKgold coin is awarded in favor of the 
claimant, which sum shall he paid by the respondent Got- 
ernment to the Government of the United States in accord- 
ance with the terms of the Convention under which this 
award is made. 

J. B. PIODA, 

Preaident. 

WM. G. GAGE, 

( 'atiVitihaioner for the Ctnted States, 
C. MORLA VICUNA, 

Ctnnmhsinner for ChUe, 
Attest : 

John F. Bakek, 
Eliodoiu) Infante, 

Sci'ictarU's. 



Delivered June 8, 1*.)01. 
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DECISION No. 17. 



JULIA L. WILLIAMS, 

Administratrix, 



REPUBLIC OF CHILE. 



Decufion of the (hfntnisswn iJi Mini suing (^ane. 

Id the above-eutitled case, it appeariug to the (yoriiroiMHioD 

that the evideDce Hubroitted by the clainiaDt therein iH not 

BuQcieDt to establish any liability against the respondent 

GoTernmeut for the injuries complained of, the claim is 

berebv di8misse4l. 

J. R PIODA, 

I*fejfident. 

WILLIAM a, (i\(}K, 

Contr/tfJiJirioritr f'^yr (/u Crated StaU*, 

C. MORLA VICU5A, 

f'on/i/ntMMiOft^r for f7tTii^, 
Attest: 

John F. VjKV.hh, 

4-> 
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l>ECI8ION No. 18. 



FRANK A. ROBINSON, Trustek, 



V. 



REPUBLIC OF CHILE. 



V No. 33. 



Decision of the Coinjuission iJitunUsing Cane, 



Id the above-eutitled cane, it appearing to the (/OtDtDiHfiioti 
that the evidence submitted by the claiiiiaut therein iH not 
Bofficient to establinh any liability a^ainHt the reHpondent 
GoTernment for the injurieH complained of, the claim in 
hereby dismissed. 

J. R PIODA, 

WILLIAM (KdAdK. 

('oiMninHumnr fnr ffin tJnUetl SiaiM, 
C. MfillLA VICIISA. 

(^ommltmiofitf for (^hilv. 
Attest : 

John F. Bakfj:, 

\yH\\\*iuA June S, VM)\, 

I n 



r 



anited §tatcs and jfhilran |)aims ([ 



ummir>3Km. 



I DECISION NO. 1!>. 



KATE E. LEACH kt al. 



V. 



THE REPUBLIC OF CHILE. 



1 



} No, S. 



This cliiini is broii^lit to recover iiulomiiity for daiuages 
snffored hy reason of the jilh'i^ed ** tiX])ro{)riation by Cliilo 
of the North Aineriean hrij^ Tmnnspn^i Joiits^ in Valparaiso 
harbor, in April, 1859." The memorialists are the personal 
repre8entativ(»s of .lames Murphy, owner of the brig ami 
cargo, an<l the amount cljiime*!, aceonlin;; to their brief, is 
the estimated vahu* of thr cargo ($100,1^00;, an<l that of the 
brig ($<),S95>, in all J<l07,ll>r), with interest on said sum at 
7 percent, from April L"). 1S.*)*>. According to their memo- 
rial they claim tlamagrs in the sunj of :?1. ")(),()()(), with inter- 
est thereon from th*- same date. 

The facets of th»* casr, as lnieHy as p(»ssiblc, appear to be 
as follows : 

In January, ls."»s. th«* bri;^ I'mrns' lul -hnnn^ VM\ tons, of 
New York, own«'d b\ Jam*'s Murphy, and command(Hl by 
Joseph Janvrin, m:ist»'r, ch^irrd from tin* {)ort of New York 
and sailed for V:ilp;ii;iisM, ('hih*, and a market. Her cargo 
consisted of >h<>t. >l]<il. tiuiis. .^mall arms and ammunition, 
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of the invoice value of ?75,188. The owner ** armed h\n 
said raiiHter with a full power of attorney " to sell lM>th brig 
and rarp), and also ^ave him written inHtruetionK for bin 
guidance. The brig arrived in the harbor of Valparaiao ou 
the 27th (biy of April. isriS. Although the T^nrmtfrn/ JoH€4t 
bad cleared for Valparaiso ** and other ports ou the Pacific 
ocean,*' and although the captain had been iustructetl in 
case ho was unable to sell, and as soon as he bad satisfied 
himself «)f this fact, ** to proceetl to some other port or |mrtH 
on the Pacific, " nevertheless, tin' ship did not proceed far- 
th<»r in search of a market, but, for n^asons best known to 
her master au«l owner, lay in said hfirhor J" r one irht»le year^ 
nntil some time in April, IH.VJ, wlien the oc/urrencea here- 
inafter described took place. 

Tht» sei'oml «»h»ction of ^fanu«*l Montt to the PreaidtMirv 
of Chill* in lS.*)r> had Immmi foll«>wet| in iS.'iS by a feeHng of 
inten*^e dissatisfaction on th«* part of the liberals. Partv 
strife had run high, and during that year had reacbe<l the 
point of organized sedition. .\ revolution was expected! 
daily. The year IS."**) ush«*r«Ml in a perioil of active reliel- 
lion, and during the months of Fel)ruary, March, and April, 
it was greatly ft»ar«»d that the «»utbreak might extend to Val- 
paraiso. Some apprehension was felt by the authoritiealeat 
the T^nruH'^i*! Jt'UfH, the float iut; arseiuil which had l>eeD 
lying in tht» harbor for a year, should fall into the hancla of 
the insurtr**uts or should ^^upplv them surreptititiuslv with 
mtinim«*nts of war. huriiii^ r#»bruary and March, the ('hil- 
t»an ofKcials made thr»*e «*\antinatioiiH of the cargo on Ixiafi! 
tilt* NJiip liitii tli.it tirii*' :!*<' i*'' :idmitt*d b\ the dniuianta 
ill lli»*ir lnh'f. "tie- j«»\i*r i*fii» nt > •»iipfr\i«*ion of the 7^'»r/#. 
" ii-i ./'•< " li.id l»»*»Mi -»u«"li '»hl\ a** th«' p«M-uliar nature of b**r 
\\:ii«H u Ml rant*- I . tii'* lutli-u iti»«» \%fT»* ej.arlv justified iu 
pi n'liiL' ^'Urli u'Ui!'!'* .*«» i'» Ni ik" iiuiH »<HHil»l«» tilt* clantit*i»tioe 
I iii'lifiu: '»f u Mi^ 

^•:. ii u »- tlj»- ^it»ii?i.»?i .11. Af»ril It. I*^.">1». ( hj that date 
tin- f'»ii"A u.j ••!«hr Hi-jiM-.j li\ f|,» »lii.'f otYieer of the coast 
j^u.iid. v\.is ^%\\\ to (apt. •I.iii\riij 
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"April 14, 1859. 

" Ifc having been charged that from the North American 
brig Townsend Jones ^ titer e has heeti secretly taken a part of 
the cargo of arms it has on hoard, the Honorable Intendente 
of the Province, under date of the 9th inst,, has ordered that 
an extraordinary inspection be made of said vessel, in order 
that, by making a careful comparison between the cargo 
existing on board and that set forth in the manifest, the 
truth in this matter may be arrived at ; and in order to pre- 
vent any unfortunate accident it is ordered at the same time 
that the powder and inflammable muniments of war on board 
the said vessel shall be transferred in the shortest possible 
time to the public warehouses intended for this object. 

" In consequence of the foregoing let a commission be 
appointed, composed of the employees, Don Nicolas Marti- 
nez, Don Cosme Jose Villalon, and Don Jose Rojas, in order 
that, observing all the precautions that the case demands it 
may proceed to carry out the comparison and transfer of the 
powder and muniments aforesaid. To this end the said vessel 
will be moored to the barge of Mr. Janssen, which has been 
leased to facilitate the operation. 

" The expense that may be incurred, as well as the result 
of the said operation, will be opportunely reported. 

" MONTIEL." 

Captain Janvrin, after hearing this order read, went im- 
mediately to the Intendencia, made an oral protest, and 
showed' the Intendente a letter wherein his employer di- 
rected him to sail at once for San Diego, California, as a 
contract had been made to sell the cargo to the Republic of 
Mexico. The Intendente, however, insisted that his orders 
must be carried out. The captain then went to the oflSce of 
the Consul of the United States. The latter, at Captain 
Janvrin's request, wrote at once to the Intendente stating 
that the captain had received orders to sail immediately and 
was on the eve of asking for a clearance, and concluding by 
a request for a delay of four days in order that he might 
communicate the facts to the United States Minister at San- 
tiago. 

To this letter the Intendente replied that " formal and 
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private charges have been laid that there have secretly been 
unloaded from the Townsend Jones some of the arms that it 
had on board," and consequently " that an extraordinary in- 
spection had been ordered." Nevertheless, he granted the 
request of a delay for four days, but notified the consul 
that, to prevent all fear of a secret unloading, the anchorage 
of the brig must be shifted. 

On the following day, April 15th, the brig was towed to 
the inner haven and moored to a hulk about a hundred feet 
from the mole. 

On April 19th, a written demand b}' the consignees in 
Valparaiso, Enrique and Daniel Lopez, was made upon the 
Intendente of the port for a clearance. This was refused 
upon the report of the chief officer of customs that the in- 
spection ought to be carried out " otherwise we would 
thrust aside the provisions of the custom regulations in 
force touching such matters." 

On the same date, the four days' delay having expired 
and no word having been received from the U. S. Consul 
touching the communication with the U. S. Minister, the 
Intendente issued an order for the inspection. Part of this 
order is as follows : 

" It behooves that said inspection should be made in as 
few days as possible, and with all necessary energy, to bring 
which about you will instruct the Commission as to the pro- 
visions touching the case. 

" As the brig has powder ou board, it is important that 
the transfer of the barrels containing this combustible shall 
be made to the proper magazines to-morrow at a very early 
hour with all the necessary precautions. For tins purpose 
you will use the boats that may be necessary." 

On the following day, April 20th, the U. S. Consul, on 
behalf of Capt. Janvrin, made another written protest against 
the inspection as ordered, notifying the Intendente that his 
Government would be held responsible should such unload- 
ing take place. He added that the captain did not offer 



177 

objections to an examination on board the brig. The In- 
tendente replied that as the Minister of Foreign Eelations 
had ordered him to proceed in the manner indicated, he 
lacked authority to enter into a discussion regarding the 
matter, and advised the Consul, if the latter judged there 
were grounds for interposing claims, to lay them before the 
U. S. Minister. 

On April 21 the Chilean officials proceeded to the unload- 
ing of the cargo, which was conveyed to a hulk moored in 
the harbor about twenty yards from the brig. On the 25th, 
wheii the process of unloading was about half done, the cap- 
tain presented a written protest against the removal of any 
of the cases unopened. Thereupon a few of the cases were 
opened and their contents found correct. The removal of 
the powder, cartridges, etc., proceeded slowl}^ owing to the 
nature of the goods, and it was not until April 29 that the 
work was practically ended. About noon of that day the 
cases which still remained in the hold were inspected, and it 
appeared that all the cargo called for by the ship's manifest 
was complete. 

Later, on the saline day, Capt. Janvriu was notified by the 
custom officials that the work of re-stowing the cargo would 
proceed at once. The captain then asked for a written acknowl- 
edgment or certificate to the effect that none of the cargo 
was found missing. This being withheld on the ground that 
the powder in the kegs had not been examined by the com- 
mittee appointed to superintend the discharge, the captain 
refused to permit any of the pack<ages to be re-stowed. 

On the following day, April 30, the officials again gave 
notice that they were prepared to replace the cargo. There- 
upon, according to the complainant's brief, " the captain 
reiterated his demand for a receipt stating that the cargo 
had been found to be all right. A deadlock resulted, see- 
ing which Ybanez ordered his laborers to leave. There- 
after, at half past three, Janvrin delivered to the resident 
guard in charge of the vessel on behalf of Chile, the follow- 
ing written notice of abandonment." 
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III this formal iioticu of iilxiiitloniut'iit not tht tliithtt»t 
ineiitinu ir/tat'rt'r tt* fmult *tf' (hig re>'eipt <or certificate thut 
no part of tlie car^^o was luiHsingi upou wliicli ho much Htress 
in laid in tin* claimant's l»rief. Tli«' notice simplv HtAte« that 
wliertMis, in spite of liis repeated prote8t«, ** forcible |M>«iie«- 
Hion was taken of the hrig by otlicers of the custom honae/* 
and the property under liis diarge forcibly removed, and 
wliereas ** it is now fully «*stablislied that no portiou what- 
soever of tlit» i*ar;4o has lieen clandt»stinel\ remove*!/' there- 
fore, *• I, Joseph Jai vrin, master of the bri^ T'^rnmeml Jonts 
of New York, do herebv formally surrentler and abandon 
8aid brig, her tackle and apparel, the cargo thereof and 
everything th«*reunt«> appertaining unto the Itoverumeut of 
the Republic of Cliib*. ' He alsi> givrs notice that he will 
place his claim befort* the rnittd Statt-s (toverument, de- 
manding from the (n)Vt*rnmt*nt of (*liih* full and entire re- 
imbursements f«>r all lt>sses, damages, etc. 

It is interesting tt) ni>te that Captain Jauvrin aaket! for 
advice from the W S. C*onsul concerning the propo«»ed 
abandt)nment t>f the brig. The Consul referred the matter 
to the Hon. John High*i. V . S. Minister to Chile, who, in a 
letter written thereafter to tiie Seer*tary of Foreign Rela- 
tions of Chile, states as follows . 

*' The undersign*'*!, upon tli«* oeeasion above referre*! to, 
stated that when th«* brig 7*'*r/#.*^/#*/ J m^M whh alnrnt l>eing 
ai»andoned by h«>r captain on t}i«> '{<>th of April, 1K59, the 
Consul of tht* Cnited States for the port of ValparaiHO, acU 
#/«</ uuthr iu^t I if (i >n.> r't'i't ffttj* f**/'ttt'ni^ declined ^viug 
official advie«* in the pren^^*es and informed the captain 

there(»f that if lie abiunh'tied tlif >aid Vessel he moat do SO 
upon his own responsibijiis .*' 

.\ f«*\\ d:i\H :tft«-r tlif ai i!:i«'ijni«'iit. tli«* Intendente afrain 
notitifil Captain Jari\ri!i. and th«- 1 S (*«insul as well, that 
ihf ii !«»a«iniu "f til* \*\\\i \v.i«» about t«» lake place. The 
( «>ti>ul i«|-Iit«i t)j:it <'Uii.^ t«i ti.»- iiMtii'e of abandonment, the 
M'ssel was n** longer in \i\> juiis.iu*tion. The captain wroie 
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refusing to be present, " he not desiring to take possession 
of said cargo and vessel which he abandoned for the reason 
already expressed to the Government of Chile." 

On several occasions during the early part of May,. the 
Chilean officials notified both Captain Janvrin and the U. S. 
Consul to be present at the reloading of the brig and to take 
possession, adding that the Government — 

'*is not liable for the injuries and damages .which the vessel, 
as well as its said cargo, might be exposed to through any 
cause, which damages, as well as the expenses of guarding 
and preserving the vessel, will be at the expense of the cap- 
tain." 

On May 19, the lutendente gave a final notice to the Con- 
sul that the stowing must be proceeded with at once, and, 
on May 25, the Consul was duly informed that *' the North 
American brig, Townsend Jones, now has all her cargo on 
board and perfectly stowed." The Consul, in reply, stated 
that he had referred this communication to the U.S. Minis- 
ter. Captain Janvrin again refused to take possession. 

Some time after the cargo had been restowed, the brig 
being still in the guard of the custom-house officials, the 
consignees, Messrs. Enrique and Daniel Lopez, began suit 
against the owner of the vessel, duly represented by the 
curador de ausentes (public representative of absent defend- 
ants) to enforce the payment of a bill of exchange for $4,000 
drawn by Captain Janvrin and secured by the ship and 
cargo, and protested for non-payment. Captain Janvrin had 
full authority thus to draw, having been instructed by the 
owner in January, 1858, that in case the actual necessary 
expenses should overrun the money in hand " before you 
have disposed of any of the cargo, and if you have no avail- 
able funds to defray the same, you will draw upon me for 
the amount thereof at ten days' sight." 

The suit begun by Messrs. Lopez went through the various 
legal stages, as appears by a certified copy of the proceed- 
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ings, Hiul tiniillv i\w ship aiul car*^(> wi^n* koUI iiuil adjtulged 
in <lue form. 

Tiio priiii'ipnl point uiuiit* iu the chiimaut*M brief IH tlmt 
*' Huspicioii of iliii'it dt^jiliti^s with i't*i>els whh ho Htiffieieut 
{ground for refusinc^ cleariiuce to the Ti'irnxeiitl Jont*^ even 
if hiise*! oil siHTt»t informutioii/' 

III tin* tir.nt phuM\ it will bt* observtMl thiit '* illicit ilealiogs 
with rt'bfls " was not charj^iMl l»v the Iiiton<lentt*. Both 
Captain Janvrin aiHi the Consul were iiotitieil that formal 
rhar^**s had Immmi laid that etMtain arms had )H*en secretly 
unloatbul from tlu* ship, and that in the exercise of the 
custiim re^uhitit>ns an extraordinary inspection Imd been 
ordered. Tlie regulations referred to authorized ** special 
visits of merchant vesstds on suspicit>n or information he 
(the Chief of Customs) may havf that abuses a^aiuHt the 
exehecpier ar»» bring rarri«Ml on." 

Altiioui^h the result of the itif^pection did not dinclose (at 
that time> a shortagt* in the eargo, yet the fact thai the 
suspicion and information wc*r«« reasonable and well founded 
is fullv shown l>v th** testimony whieh was elieteil at an in- 
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vestigation which took plaee afterwards as a result of the 
instances of the Hon. .lohn Higl«*r. V . S. Minister to Chile. 
In that investigatit»n, Ca[)t. Janvrin himself, in an ex- 
amination which took plat't* aemrding to law, swore (among 
other thinj^sj tt) the follow iie^' : 

*' At the bt*ginniiig of tin- y««ar lsr>l) several pernona who 
sai«l th«*y b«*lon«^ed to thr partv opposing the (tovemmeni 
saw mt* i>n several «M*4*asion*% uith the purpose of propoaing 
to me the sale of the i*aigt» of arms I had on board aaid 
lirig. * * * In ordti t«» arrive at a fixed bargain, I vaa 
prt*^<nt at many me«'ting*« h*-ld h\ the reln^ls in thia city and 
nth»'r plat-fH. * * * In nuiH^Mpit'iiee of thofie agree- 
m«iitH. Mil til*' lltli i\\\ of l*«)»ni.ir\ . I had <ine thoaaand 
!iiUHk»t'* III r» I'lin* •^•^ ir» tl:f liiir'hwaN of tli»* brig in onler to 
d«*liN«r tln-m * * S.him- I luiieh*-* would receive the 

ritl»>. aij«l tli«* >ti im«*r }f " ■•. at tin* moment of coming lo 
t4iw m\ )>iig. ut>uld deii\«T t*i m** om* htindretl ibooaaiid 
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dollars, which Lopez siud ho had at his disposal to pay for 
my cargo, offering mo tliree hundred thousand dollars in ad- 
dition to that if the revolution should succeed. * * * 
The delivery of the muskets was to be accomplished by 
night, but in the twilight I met on the pier a brother of Mr. 
Lopez, and he told me to go back on board, because the 
authorities suspected our intentions. * * * 

"On the day I {)rcpared the rifles, Manterola sent some 
men in their launches to receive a quantity of cartridges, 
showing me an order containing nothing but a cross I had 
traced on the paper in order to evade suspicion. More 
than five hundred cartridges, which had been beforehand 
put into a sack, were delivered, such delivery having been 
carried out by the pilot through a seaman, because I was at 
the time on shore. On the 2r)th of Februarv, one thousand 
cartridges more were delivered by virtue of a written order 
I gave to Manterola. 

" Cotton paid mo for the three thousand cartridges and 
for having prepanul the arms four hundred dollars. * * * 

"The sailor James Neale knows all or nearlv all of what 
has been related, because he was present when t\w prepara- 
tions were made, and he d«^Hvere<l tho cartridges. Those 
three thousand cartridges w*M*e taken by two hundred from 
each box, and to prev<»nt the diminution bt»ing noticed, a 
double bottom was put in thi' fifteen boxes which were not 
full. Said double bottoms vet t»xist." 

Directlv after these admissions by Caot. Janvrin, an in- 
vestigation was made on tin* brig (which was still in the 
guard of th<' custom oflicials) by the criminal jmlge, the 
harbormaster and s(»veral other otticials, and the boxes \tith 
double bottoms indicated by the <*aptain were disiiovered 
and the shortage verified. 

In the course of his examination ('apt. Janvrin admitted 
that he had arrived at a final arrangement for tlu» .sale of his 
cargo to the revolutionists and had so informtMl the owner, 
Mr. Murphy, in a letter written April IT), IH;")*!, the very day 
on which he ha«l reeeivrd notii-e that the extraordinary • 
search had been ordered. Thi' ca})taiirs letter copy book 
was produced, ainl it a|)])(»arcd that on said date he wrote 
Mr. Murphy, among other things, as follows : 
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" They proposed paying me ninety thousand dollars if I 
could clear the brig from the port of Valparaiso, the cash to 
be paid me as I got my clearance. On the 15th of this 
month I made application for my clearance ; this was re- 
fused me, as an order had been issued to have the cargo 
discharged, a portion to be landed on the beach, the bal- 
ance to be put on board a hulk now lying in the bay of 
Valparaiso. I immediately protested against the daring 
insult." 

The seaman, James Neale, of the Townsend Jones, cor- 
roborated the captain's testimony in regard to his relations 
with the revolutionists, the preparation of the rifles for de- 
livery, and the actUal transfer of the cartridges. He also 
stated that he was present when double wooden bottoms 
were put in fifteen cartridge boxes in order to make them 
appear as if they were full. 

A large number of witnesses testified in this investiga- 
tion. Among others, Santiago Torrejon stated that at the 
direction of Mr. Manterola he went on two occasions on 
board the brig exhibiting a paper marked with a cross, and 
received each time a sack containing a large number of 
cartridges; that these cartridges were afterwards distributed 
to the revolutionists. 

George Cotton, a citizen of the United States, testified as 
to the landing of the cartridges, for which he paid the cap- 
tain four hundred dollars; also as to the proposed delivery 
of the muskets and the proposed sale of the cargo to the 
revolutionists. 

Horacio Manterola described in full his negotiations with 
Janvrin for the sale of the cargo to the revolutionists for 
three hundred thousand dollars, if the revolution was suc- 
cessful ; also concerning the delivery of the cartridges and 
the proposed delivery of the muskets prevented by the sus- 
picions of the custom officials. 

A dozen other witnesses testified in relation to the same 
and other matters. 
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Shortly after this iuvestigation the Hon. John Bigler, 
U. S. Miuister, in a letter to the Secretary of Foreign Rela- 
tions of Chile, wrote as follows: 

"On the 14th of June, 1859, a copy of the claim above 
alladed to, and copies of all the documents relating to the 
case of the Townsend Jones not previously forwarded, were 
transmitted by the undersigned to his Government, and 
instructions in relation thereto requested. After a careful 
examination of the facts of the case and the questions in- 
volved, the Governvient of the United States, as your Excel- 
lency is well aware, tirice, through this legation^ ttdvised the 
agents of the owner of the brig " Town send Jones'* and cargo, 
which, on the 30th of April, 1859, by the late master of the 
said brig, were abandoned to your Excellency's Government, 
to resume the control of the same^ and after having done so 
to prepare a claim for the amount of damages actually sus- 
tained in consequence of arbitrary or unreasonable acts 
which may have been committed by officials of your Excel- 
lency's Government, such claims to be accompanied with 
fair proofs as to its justice and reasonableness. * * * 

Although the various and contradictory statements above 
alluded to as having beon made by Joseph Janvrin, the late 
master of said vessel, have fully satisfied the undersigned 
that be is a reckless and unprincipled man, the confession 
of criminal acts committed bv him on board of and as the 
master of said brig, which confession was voluntarily made 
before the judge of crime of Valparaiso, is in every part and 
respect so fully corroborated by statements sworn to by 
others, and by the report of tlie committee which, acting by 
order of one of the judicial tribunals of the said city, on the 
9tli and 10th of July last, examined the cargo of said vessel; 
that he has failed to discover grounds upon which to dis- 
pute or contest the truth of the statements made in said 
confession, and is, therefore, for his own part, unable to per- 
ceive any grounds upon which a claim founded upon the case 
of the brig ** Toumsfud Jonen'' ctn now be sustained against 
your Kxcellt'ncy\'< trurertnnenty 

According to thr comphiinant's brief, however, Mr. Bigler 
" had no judicial authority in the premises,'' and, in any 
event, he would liave reached a different conclusion, it is 
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claimtMl, if he lia<l n^iul nu jirticle publishtHl in Februarr, 
18(52, in i\ nownpaper of Vjilpaniiso, the ** Mercario/' which 
ileclaroH that hv virt«u» of a written order of the PresideDt 
of Chih* atid tho MiiiistiT of Foreign AfTairH a large Kuni of 
money was paid to Capt. Janvrin as ** a reward accorded to 
him in ordor tliat he furnish data which prove that the 
said brig was in blague with the revohitioniHtu to famiah 
them arms, etc." 

If such an onbT as th<* above was passed, tlie claimants 
had amph* time to prove its existence lH*fort» thia tribunal in 
a manner consistent with the ordinary rulea of evidence. 
Certainly newspaper articles are hardly the kind of evidence 
upon which an International CommisMiou can base a 
decision. 

In view of all the facts and circumstanceH of the caae, aa 
H4tt out at lengtli abovt*. it is impossible to Hi*e how thia 
C-ommission can come to anv otlM*r <*(»nelusion than that 
reached by the Hon. John Higler, namely, that it in anable 
to perceiv«* any grounds upon which a claim founded upon 
the case of the brig T^truM'tut Jnttftt can l>e auataine^l 
against the (fovernment of (*hile. 

There ran be no doubt that a mendiant veaael of one 
country visiting the ports of another for the pur|>otie of 
trade, is, as long as she r«*maitis, subjeet to the lawa which 
govern them. »V>*i W S. Ib*p. o'iO. » In the preaeut caae, 
the custom regulati«»ns authorized ** spe<*iHl viHitH of mer- 
chant vessels on suspicion or information that abunea agaiDSt 
the exchequer are being carried on." As shown above, the 
suspi^'ion or information \ias c«*rtainly widl grounded. It is 
chiimed on tlit* part of tht* mt* nh>rialists that the ahip eoold 
havf lH*t>n f\:in)int'd without ui)1o:i«ling th«* (*argo, and two 
\\itt)eH<^f^ H(» statt'd und«'r oath. ( bi th«* other hand, the 
custom otVii'inls. on th*- ^\:\\ iM-foic tli«' Unloading, declared 
*'tii:it the\ could not «<\:(iniiiu tlif carvTo up<»n ihe veaael^a 
d«-('k. Ill s\*'\s of tlir Id.:* ipi.iiititi*-*^ i»f powder, cartridges, 
and intl.imuiablc muiiition*^ of war in the ship, this 
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ment ueeiuH plausible, iiud, Id view of all the circuinstanceB, 
it caDDot be held that the ofScials were not authorized to 
make as complete au exauiiuatioii of the cargo as they did. 
If the captaiu tliou^ht otherwiso, a claim agaiust the Gov- 
erumeiit of Chile could luive been filed for such damages, if 
any, as were actually sustained. If, iu the unloading, any 
part of the goods were injured, as is alleged, a protest filed, 
with due proof, would have been a valid basis for a claim. 
Such a couree was suggested by the United States Minister 
when, after the abandonment, he advised the owner to re- 
sume control of the ship. The owner might also, if he had 
seen fit, have presented a claim for damages on account of 
the alleged detention, altiiough, as a matter of fact, the ship 
was detained onlv eleven davs — that is. from the refusal of a 
clearance (.\pril l*.h to the abandonmt^nt (April *M)), and, if 
he felt he had l)t'en injured by his failure to get a receipt or 
ficknowledgmtuit that no part of the cargo was missing, the 
protest of the captain laid ample foundation for a reclama- 
tion. Hut nothing of this kind was ever claimed and no 
such damag<»s were evt»r proved. The abandonment made 
against the adviee of the I'nittMJ States Ijegation has alone 
bt-en adluM'ed to, and tht> claim before this Commission is, 
as stated in the brief, " for damages suffered by reason of 
the e^rpropriitinn by Chile of the brig." 

It is elear that there was no " (»xpropiiation.'' There was 
no ** confiscation," as alN'ged, and all tlu» cases citeil by the 
ccmjplainants in their iuief are not in point. In tlie ease of 
the //// /•♦///'/ /^ttrk't ( Moore, .")U.'{r)i the slii}» was confiscattul 
anil her mast«M' and crew inipristined. In tiie case of the 
Phnre (Mt)ore, IsTOi c«rtain boxes of aruKs on a French ship 
at (/orinto were contis(-al»'il l)y tiie Nicaragua!! authorities, 
and the (.'our de Cassatioii. chosen as arbitrator, awarded 
the value of th(* arnis appropriated. .Ml the oth«'r cases 
cited are in the same line, or ait* for pcrsonjil damages for 
imprisonn!tMit, etc. 

When (*aptain Janvrin abandoned the Tinrnmnd Joius 
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he (lid AO OD hiH own responHihility. The ship remained in 
the f^nard of the Chilean custom-houHe authorities nntil the 
suit \va8 he^tin hv the ronsi^ueeH a^ainRt the owner and the 
veHsel. Ak the siiip waH then removed to the juriadiction 
of the ennrt and aoid and adjudged in due form in aaid suit, 
the (toverument of ("hile can hardly he heM reapooaible for 
the h)8H. 

Upon all grounds thia case niuat be diamiaaed. 

J. B. PIODA, 

(\ MORLA VICrSA, 

(\)tnrniMifitmfr for Chile, 
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Dissentintj Opinion of Mr, Commissi oney* Gatje, 



The claim iu this case is brought to recover indemnity for 
damages sufFered by reason of the detention and expropriation 
in 1859 of the ship Townsenf/ Jones, an American vessel, 
and her cargo, in Valparaiso harbor, by the authorities of 
Chile. The ship and cargo were owned by James Murphy. 
The claimants are his personal representatives. In 1858 she 
sailed from New York with a cargo of arms and ammunition 
consigned to Valparaiso. The invoice value of the cargo 
was $75,183 ; the value of the shi]) was ^6,895. Her captain 
was one Joseph Janvrin. Tlie entire defense is 1st, that 
3,0(M) cartridges from the cargo had l)een secretly landed in 
violation of the customs laws of Chile. 

2d. That the vessel intcntfetf to l^reak, in some way not 
explained, the treasury regulations. 

3d. That it was the Captain's infenfion to furnish, to cer- 
tain revolutionists, munitions of war. 

It appears by the deposition of the first and second mate, 
steward, and three seamen, made April 28, and the protest 
of Capt. Janvrin, made April 30, 1859, that the ship ar- 
rived in Valparaiso April, 1H58, and from that time until 
the Marrh 10, 1859, a continuous watch was kept on board of 
ship by the otlicers and crt^w, jind that no portion of the cargo 
was or could have bctui cland< stinelv removed from on board 
thereof. On that day tlu* ])()rt authorities of Valparaiso 
placed on board a custom- hous«» oftict^r as a permanent resi- 
dent guard, aftrr wliich a niglit watcli was no longer kept 
op by the crew. 

During all th*» months of Ft'l)ruary, March, and April, 
1859, guard lioats lay constantly n«»ar the brig day and night. 
On three occasions otticials of the revt»nu<* service came on 
board of her and examintnl the cargo to see if any of it had 
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been rt»movt'(l ; to wit, Fi*-»rnjiry 5, 20, ;iiul March 10, to 
wliic'h no ol)jt»ction was ni.ule hy those in charge. On 
Fehruarv \\ 1H,')<), the own»»r. Murphv, nm«le a imle of the 
eafj^o to tlie Mexican *»overnin<'nt. whicli was ratitied on the 
'25tli of May. Tht* rtrst mail in April brought letterM to the 
captain from tlie owner, informing him of the sale of the cargo 
ami directing him toproct»eil to San Diego. (%ili(ornia, at ouce, 
that being the nearest port to Mexico. He was directeil to 
tonch at Acapulco on his waynp» where he would nn'eive 
further instructions. 

On tlie 11th of April, Is.')*.!. Captain .lanvrin applied to 
a shipping master at Valp.^raiso for thnM» Hailors t4> Ci)m- 
ph»te his (Complement of crew, and, on the l'2th he went to 
call on chandlers of the same eity. stateil his purpose to aail 
for San l>ifgo, California, at oiir«*. ami that h*» denired to 
purchase supplies for the trip ; and, on the 14th, he notititHi 
them to get the st(»r(*san<l pri»vision^ ready, as he would sail 
on tht* next <lav. 

In lsr>S there had bem indications of a revolution against 
the i*xisting (tovrrnnient of Cliile. and. in the early part of 
iSfilJ, for four months, an aetivi* r««volution was carritsl ou 
in the Northern IVovim-es. in wiiieh .l.^MMI mni were kille«l. 
(tallo. a young lead«*r commanding ih*- liberal forces, (hvu- 
pied Copiapt). rais«Ml a siuall army, atid defeat«Ml the (toveru- 
ment forces in a battl«» at F.os F^oro?*. March 14, 185*J, and 
thereupon o(Mnpi«*d < 'o«piiml»o anil IiiS*TiMia. Ontlie2Utli 
of .\priL l^'»'.». the last hattle «»f tlii«* revolution waa fought 
at I*a Srr«*!i.i. in wiiieji ili«* insnr;^eiits were rtiuted aiid 

«lispel>«*d. 

The ( t.i\eriiin*iit iiithontie^ of Chile, meanwhile realising 
that thise.in:'* «>f inuniuon^ of \%.ii uotild be of great value 
to tliesf iii^iii:^'*!]:^. :itii M<> d'Mtiit !• itiiini: froiu the iiiqai- 
rie^ ni:i'le ii-* af'»i»-^ ij \, lof •^ujtpiie^ and men. by C^aptaiu 
.lanv ! iir. til it h*- iiit* iid»*d !•» *» ill uitii the l»rig 7J»»''/#«c/i#/ 
./ . * f..i S.m l>if.:.». and f^MiiiiLr thai tht-se dangeroaa aup- 
pli> ^ mi^'ltt p.i^vjMx f.dl into tlif hands of the inHurgeolsin 
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the North, decided to find n pretext under whiith they could 
effectually prevent tiie supplies reachiug those uufrieudly 
hands and, if need he, allow them to use the name for the 
defense of the Governiueni. 

They decided, therefore, to seize the cargo on the ground 
that the captain and ship had violated the cuatoins regula- 
tions of Chile by landing some of the cargo without per- 
mission from the customs autiiorities, and thereupon, under 
date of April 14, Montiel made tiie order which is set forth 
at length in the opinion of the majority of the Commission. 

It will be observed that during nearly all the time that the 
revolution had been raging in the North, the Government had 
caused frequent examinations of the contents of this ship 
on the pretext of seeing that none of it was i)rought ashore 
without its permission ; but, as the revolution became more 
threatening in the North, this ordei of Montiel was made so 
as to effectually prevent any possibility of these supplies 
falling into the hands of tin.' insurg<Mits. 

On this same day, Aj>ril II, ('aptain Janvrin applied to 
the proper authorities in Valparaiso for a clearance, exhibit- 
ing the letters of instruction which he had received from the 
owner in continuation of th.' purpose of his clearance and 
true destination. Although the captain made every effort 
to get a clearance, it was refused him on the pretext above set 
forth, and it was stated that not until an inspection could be 
made of the cargo would the ship be allowed to clear. 

To this the captain iluly protested, as also against the 
seizure of tin* property of Mr. Murphy. At the same time 
he tiled a written protest with the Consulate of the United 
States, and the Consul of the United States also made a 
protest the same day against the extraordinary course pur- 
sued by the authorities of Valparaiso. 

In reply to the communication of the Consul, the Inten- 
dente of the Province of Viil[)arai8o answered on the same 
date, stating, among other things, that '* formal and private 
charges Inivt^ be<*n made that there have secretly been 
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huIojkIimI from the TntrnM*/t/ Jnn*'s soTn#» of the armn that il 
hH<l on h():ir«l, hihI ihorofon* uii ♦•xtnionliniiry inspection 
had been onh»nMl to take place ,tn (/if hrig. Therefore, there 
haH not hfen, '//*'/ t/on is tmf (U*- 'mtetttinn to unload the 
ves**el, hut in<»n»ly to run over tlie car^o, and, at the rooHl. 
aH the vessel is full, to transfer to a hinje the part that may 
ho necessary in order that the investipition may \\e careful. 
This done, the car^o will remain in the same state, without 
the ritptain ^oin^ to any exp«»nse whatever." 

The action vvas ehiimetl to he taken under the provisions 
of the Chilean customs law. Sec. 2, Chap. 17, Art. 29, which 
reads as folhiws: ** The chief «»f tin* custom offieen* will 
make sp<>cial visits to tin* rnt^rchant vessels on HUKpicion or 
information he may hnvt* tliiit 'ihnn'M <ifj lim^t the errhftjutr 
an' heinii <*arri»Ml ou, nnhj m .^Hrh ,- tj^t-n th>U h^ '"''y w"/ A« 

#//*/. /'. '/a/- th' fn't r'tnu.s pt rfttt.y.stttn t»f the eliief of the TeVenue. 

The fad having he«*n proved, Im* shall iuinietliat^ly inform 
the chief of tht* <Mistomdtouse, who will <Ietermine the ntepfl 
to he taken.'' 

It will he ohserved that this provision had no application 
to th«» case. 

The followin*^ day the ship was tak*Mi in tow hy a Chilean 
Hti'amer and moved to :\ ht*rth withiit 1<N) vards of the mole. 
Further effort was made h\ tin* consijrn«»t*s^ E. and I). Ii«»pez, 
to ohtain a clearance, )iut it was refused. Thereu|H>n, the 
Chih*an authorities }>roeeed«*d to unh)ad the ^reater portion 
of the car^o of the ship and transfer it to the Govemment 
wur»'h'»usf > oil siior*'. # /.'A t>/ .>r'f., tf,» ft*tlk, *it< the InttU'/tnte 
ffi'i.'oftt-J 'f 'f^'i '•• '/"/*', '.'/'/% il irt:t*j ,* I'initptt (eitt wiihin 
th*^ .-.nttr-i 'f f't' t fti^ I , 't"t/i Ttfi' .^, who took cotupleUi 

po»««*«*-«*li »|j «»( It. 

1 lit- «Mpt:ini iit^i^tt'd ti.it til*' *\:iiiiiii:ition t>f the packn^ea, 
;i*« th«\ \\«r»' t.ik* n fioin ilir vjiip. >},,njld he thorough ;** that 
• i«*ii p:i*k !■_:*■ c:i«^«-. .iiil Im»\ sli.»ul«l I"' carefully and prop- 
*'\\\ iM !i. .1 li. f. Ill- l»:i\ni^' tl»«' \' '*'»"1. ill oidt-r that the con- 
t> !it** tiit'i- of \u- }i|ii\iii to 1m- in :j«M».i ciUidition, and thai it 
ii»i_;lit !•♦■ if'i-ivcd l»v th«' authoriti««% :i«* such.' 
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It is true that this request was not made until the 25th of 
April, when a portion of the cargo had been removed, in- 
cluding the powder, but up to the time that this request was 
made not a single box of cartridges or case of ritles had been 
taken out of the ship. 

This course was certaiidy proper and necessary, since the 
property was being removed from the possession and ob- 
servation of the captain. 

To this recpiest the custom-house officer replied "that he 
declined to open or insp<»ct such packages on hmird the 
Townaentl Jo}ie8; that he, the said officer, had been for many 
years familiar witli the handling of cargoes and was perfectly 
satialietl that evenj pdckatje contained its entire contents, as 
specified in tlie manifest, and that all said contents were in 
good onler and condition ; thitt its auch he rfcievetl th&fn" 

An occasional package was opened i)y the officer in charge, 
but nothing like a thorougli examination was made on the 
ship. 

This proceeding dragged along for many days, not more 
than three or four hours daily being occupied in tlie work. 
These facts appear not oidy from the protest of Captain 
Janvrin, but also by the n^port tiled by Lieutenant Dawson 
Phenix, U. S. Navy, and (leorgt^ T.Stevenson, of the Ignited 
States Consulate, who wen» a])])ointed by the United States 
Consul to stand by during the ])roceedings and observe all 
that was done, their n)])(>rt ap])earing in full in the printed 
evidence. Tlie completion of this examination was thus 
delayed until April '21), th«' vi?ry day of the last battle of the 
revolution, which resulted in a complete victory for the Gov- 
ernment. 

It appeared from tlu^ tjxamination that the cargo was in- 
tact, and, in fact, then* wnv thret^ boxtjs of cartridge's more 
than the bill of huling calh*d for. The captain thereupon 
requested a receipt, st.iting that the cargo had been found to 
agree with the bill of lading. The notary, Ybanez, who at- 
tended the unloading, inquired ** ichdhfr ifnuch receipt trcre 
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fjivrn tht' ruptain irnnld atjitin rt'r* iv^ the c.nrfjio^^ At four 
o'clork ill tlio afternoon of that ilay, Yhaftez reported on 
board that the Iiitendonte sent word that " he wonld gire the 
receipt that the cargo was all right \rhen he fonnd it ctmrr- 
uient,'' and he again asked the captain to allow a refttowage 
of the <*argo, which the captain refasctl to consent to withoni 
the receipt h«»ing given, as nHjucsteil. 

The captain thereafter repeateilly requested a receipt, 
showing that the cargo had been found correct, which wan 
always refused. On the 3()th of April, when the anthori- 
ties t)f Valparaiso refuses! to give any receipt, the cap- 
tain abandoned tlie ship to the (Miileaii authorities and 
made a formal protest to tluit etTect. On the 11th of May 
the InteUilente of Valparaiso notified the Tiiited States Con- 
sul that the reloading of the ship was ab.out to prm^eeil. On 
Mav ll^ th(* Intendente notitie<I the Tnited States Conaul 
that th«»re was S'iO pounds !♦ ounces of potrtUr mitwing and 
an fxeeutt of three boxes of ball cartritlges, and thai as aoou 
as the arrangement and storing of the cargo waa conclnd<Nl 
he would notify the Consul. So far as this alleged ahortage 
in the pow<lt»r is concerned, it is to be observed that prior 
to this time no pretcnee was inad«*, that any information 
had been given to tht* authoriti<*s that any pointer had 
been taken from the shi|> or that thes«* [Mickagea were 
short. Nor was there anv elaim bv the owner thereof that 
the packages of powder w«»iglHMl any given amount The 
bill of ladinu slmwfd *2in keg^ «»f powdt^r only. 

( )ii Ma\ 'i.'ktlM* liitftiib'iit of Valp.'irai<«o iiiititi**d the (*nited 
Statt** CoiiHiiJ th:il * tii«" .\!ii«ri«'an l»rig. T'trmtt^tul Jitn^s^ 
\\i}\\ lia^ all In-r targo «ni bo.ird .iiid perf«M*lly j%towt*il/* The 
uiil«>.i<liiiL' ind liKidiiiu'. iImm ff.ii.'. Ii.id drai:^»Ml along nearly 

:i 111 >' til :tti>i :i liilf uitlioiit ,ifi\ npp.irfht giM»d rfaH«>ll. 

It I.i«k«-1 but f«»iir •! i\ -^ «>f I iiiti!itii .ift«*r the unloading 

\\.i«« •*' •tiii»:»'t»' l»*-fi»i«* tli»' i':ii'^M u .i** r«-|»l:i«*«'d. 

It a!: l«» oli^.rvi'.l. i»\ i.f»r» Tr«*«- t«» tl.** time when the 
r»\«'iati"!i «t .i^» 1 III ili». N'Mtli. tli.il ih«' goods were lieiug 
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taken oat of this ship at the very time when the most im- 
portant events were occurring in the North, and that the 
goods were actually in the possession of the authorities of 
Chile on shore atid under guard on the ship all that time. 

Chile was thereby enabled to absolutely prevent this war- 
like material from falling iuto the hands of the insurgents, 
and it wivs not until long after the revolution in the North 
bad been effectually suppressed that the goods were restored 
to the hold of the ship. 

On the 18th day of June, 1859, the Consul of the United 
States notified Captain Janvrin that he had received notice 
on the 7th of that month from the Intendeut of Valparaiso 
that the cargo of the brig Toxniaend Jttnes was now on the 
vessel and restowed, and requesting him (Janvrin) to inform 
the Consul at his earliest convenience of his wishes in rela- 
tion to taking possession of the brig and cargo, to which 
Janvrin replied on that tlate : 

" I beg leave to state that the mere fact of the replace- 
ment and restowage of the cargo of the brig Totrnftenf/ Jones 
cannot, in my opinion, by any means justify m<» in again 
taking possession of tiie same, consistently with the duty I 
ow<» cither to mys<*lf or to those whose interests I represent. 

*' I have rep«»ated]y reipn*st«Ml a certificate of tiie fact that 
the (rargo of th»' Vfss<»l was found to i)e all right — a fact 
acknowliMlged by the officers wiio carried out the instruc- 
tions of the local authorities in the examination and <lis- 
charge of the said cargo, who assured me that such certifi- 
cate woulil b(* given by the Intendente when he was ready. 
The withholding of such certificate is *v//// pcrsiafed in, and I 
am still suflering under a false an<l unfounded a(*cusation of 
criminal conduct, six weeks having ela])sed since it was 
proven and acknowledged that such was utterly without 
foundation. 

** Moreover, the (rargo having been handled with careless- 
ness in tin* <lischaige tliereof, many of the o/»vtv»' nulcbj 
hi'itk'cn ojhii 'itn/ i.i'pn^til fit fjii tieft riimitinif niffu€NCff< af' (he 
athinHphr't'*' ittul its /luin'uliiy^ I caiiuot, in any event, constant 
to receive and acknowledge such cargo to be in ijiKtti onler 
and vontlition an it it^im at the time i*f iiv unlawful atizurv. 
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** I 1m»j^ liMivr to Ht:it*» that I am inff>rm«Ml npou the very 
f*e«t tinfhnntij thiit :i portion, and a very important portion, 
of the saiil car^o /> nnt tm hthinl ami lias not been niuce the 
morning of the *21st ilay of April hist past/' 

Tliat tlie eargo was all intaet when taken ont of the ship 
1)V tln» authorities of Chih* is proved l>v the evidence of 
Lieutenant Phenix and Mr. StevtMison, ahove referred to, in 
whirl) it is positively stated that the lists of the packages 
inspected in. and those removed fn>m tlu» ship, which were 
kept, l»y the Chilean authoritit»s. and hy them, were com paretl, 
on the *2iUh of April, hy l»oth partii*s anil fonnil to agree ex- 
actly, and they also found that these lists corrcHponded with 
the invoice of the j^ooils shipped at New York. 

.\n pi'tuff'iinujft wtt't' t.ik'fit in itHtj rtturf of (^hile ttifainst 
th*. nliip f'*r rinhition "f Ifs /'urs, (*niloul>t4*<Ily itH authori- 
ties realized that after taking absolute p<iHHeftsiou of the 
property of Mr. Murphy, in the manner in which they had 
done, it was impoHsible. hy any A y*// evitlence, iu the face 
of the constant reipiest of the captain, in die presence of 
witnesses, for an examination of the cargo, as it was re- 
moved to show that there w;is any shortage tif t/t^f time it 
left tht' tthip. 

Huring the entire season of IS.')!!, fn)ni the l(Hh dav of 
March, until St»pi«-ml»er 3(», ainl. in fact, indefinitely, ao far 
aa the Commission is advised, the Chilean authoritiea kept 
a guard on board of and retaiufd possession of this abip 
and her i*arg«>. 

On S*»pt«»nd>*r 'RK ls."»l», .i*, appears by a communication 
to r>ewi> Cass. S«M*retar\ of State of the Cnited States, John 
Bigler, Minist«*r at Valpiirai«^«», r«M>ortt*d that "'/y ntdtr uf 
th'' i'fui' tu <i>tt'', .,,'/*.• •'■/. ///,// * T.'-rni^f ,,/ ,/tines^ usts 
ftr'tjt''/ in fit- ^itttn'/, h' r '/ '/•/• '/ *.*»'/, •///'/ f-r'/i/ ttct iinJ 
t/ni'/ 'i'tr I ' . '/ ' r 't*' t r',. '', ./•/, t J- 1 ' if litttl r^tfuirtJ 

f . ■• ,• ././/. .. I *•..».»■ .» t iiij lypuf f*'i >f *'t* 1,1 it^iftj 'f (hi. (*hilt4tH 

tf^- rut t''tt\" Whieli I'oht ln*«i vi-ly pr \f>iiiat Chile, with* 
nut taking any acti(»u in any court, had taken alniolnte p<W- 
aession and claimetl title to this brig. 
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The owner of the ship Toimseml Jones had a perfect right 
to trade in the anus and animanitiou wliieh was on board 
her. It has been too often decidtMl that trade in sneh arti- 
cles is legitimate to havti the point disputed now. At the 
time when she went to Valparaiso there was no war and no 
revolution, and while the Chilean authorities might, if they liad 
seen fit, have ordered lier ort of the harbor on account of 
the goods which she carried, still, uidess she violated the 
laws of Chile the authorities of the Republic had no right 
to seize her and her cargo. There is not one line in this 
case which shows that t\\i\ ca))tain, much less the oicntr of 
the Jones had violated any law of Chile. Not a single statute 
has been cited by the respondent Government which au- 
thorized it to s(>i/e this property and take it upon shore. 

That the seizure was an absolute a[)propriation of the 
property, for the purpose of pitivtMiting it from falling into 
the hands of tlie rtnobitionists, is apparent wlien we recall 
the fact that three other (examinations of the cargo had been 
made, without difficulty, on board ship, and Lieut. Plumix 
and Mr. Stevenson statt^ that it could have been as well e,r- 
amlneJ o/t htmrd as to have been shipped to the shore. In 
view of tlie fact that the largt»r portion of the cargo was 
taken ashore unexamined, and seriously damaged by care- 
less handlin*^, and tlu* refusal of the authorities to give any 
statement to tlu^ ca])tain as to tht* result of the examination, 
there seemed to have bren nothing else for him to do on 
the 30th day of April, iHolJ, but to formally abandon the 
whole to Chile, and to insist upon it until he was furnished 
a statement showing in what condition it was when seized by 
Chile and removed from tli*' shi[). If he hail taken it on 
hoard and saiUil with it, and it had been tliscovered after- 
wards that the packag»»s lia<l l)een l»roken open and tampered 
with, it would havf been useless for the owner to protest that 
it had been appropriated by tin* officials uf Chile, who hail it 
in their absolute possession and control for some three weeks. 

The following quotation from the very short brief of the 
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nwpomiont (iovi»riiin«»iit is tli«» ki»v to the entire defeufte 
maile here apiiiiKt this eiaiin : 

*' The tneiiKureH taken liv the cnstom-houHO ofRcers of 

Valparaiso and l»v tlie Int«'n<h*nteof tlie provinee were fi*rthe 

purjHuit' /'r'pKKVKXTlMi t/»t tttrrif il»tiLHifntrka(ifm of the amw 

and nitinitionK of war wliieli constituted the cargo of the 

Tfnrtim ml Jintts. 

**The Chilean autiiorities were authorized, in acconlance 
with law, to niakf sueh insp(M*tion vvhenever, from reason- 
able ^uspieion or froiu information, it was believed that the 
vessel INTKN1»KI» A> ''/>•*//• ///f* 'I'n 'Imu/ if r> iffthttifn^, I Article 
39, Chap. 17, See. '2, of the Custom- House Regulatioua of 
Chile, in force in IHol).) 

**The acts which tlit* (*aptain of the 7"ir;j#«?/*// •/owr'* aoc- 
ctM*tled in executing, and thoh«» wliieh he //4/^/i#/(;</ to execute, 
tnmiuntf'l to a violation of tii«* euNtom-houHe regnlatioim. 
More than this, it uas iiis 'mfttitinn to furnish, and as a 
matter of fact tht-re w(*n* fnrni>lit d, to thi* revolutiouiats 
abundant arms and war suppli«'s of all kinds tt> enable them 
to overthrow the (lovernmenl." 

I have quote<l Uujtni) the provision of the Chilean Code, 
and there is not a word in it which authorizes the aeizuro of 
the ship or its car^o nn .sKsfit'**.n .»r' ttn inf^ntitin to evade 
the revenue laws. Mon^ovrr. :i>* aln*ady poiutetl out, it has 
no application in any w:iy. It is iipparent from the above 
quotation from its bri<*f tliat respondent atlmita, that the 
t'lil jmrjHutt and obj«»ct «»f tin* s«'izur«* was t«> prevent the 
munitions an«l arnts falling into tin* hands of the insorgenta, 
ami bt*causc it was cl.'iifu«d (hit danvrin inff'ittlttl Xo deliver 
them to the insurp*nt> , Init. as wr a^ain insiat, no law 
has been pointe«l out wlihh would .'iuth«>rize the HeiKnre and 
appropriation of th«- pr<»p«-it\ in thf manner it wan aeiied 
an<l appropriat«*«l on :in\ surli ijround. If this be a defense 
tilt' buiihn «»f jifoMii^' It. i'V :i y/ y# '»/./•/ M » of e%*idenc«y 
rt'sts upon tli«> if^jMtiid* Ml Tills •utiif Iiin* of tli«feniie is 
built upon til*' st-itf-ni'iits .*f ti.is Ctpt.-tin tlanvrin, which 
wt*re maile more than a \ear aft»'r la* iiad aliaudoned Ilia 
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ship and cargo to (/hile. For these statements, he appears 
to have received $6,500 from the respondent Government. 
His statement amounts to this merely, that in February, 
1839, he had delivered from the cargo 3,000 cartridges, and 
had later made a bargin to sell tlie entire cargo, to people 
who were about to rise against the authorities of Chile, 

This statement of Jauvrin is supplem<mted bv state- 
ments of other parties who are shown to be as utterly un- 
worthy of belief as he. The only witness who confirms his 
statement that any cartridges from the ship were put in the 
hands of the people plotting against the Government of 
Chile, is one George Cotton, who at the time he made his 
affidavit was confined in the state's prison. All of these 
statements are entirely ex parte, and except as to one or 
two persons whose statements have no direct bearing, they 
are direct contradictions of the former testimony of these 
same persons. In the statement made by Janvrin, just 
alluded to, which was dated the 21st of May, 1H60, he says, 
among other things : ** I admit freely that by my conduct I 
infringed the laws of Chile, but since the Government of the 
Republic has shown itself an k'unl to mr^ I am unwilling to 
commit a new wrong by c*ouc(»aling facts that have occurred 
which \cill HUflonhletl/ij sttrc tojut<tity itn 'tctlfot,^' 

That this man is utterly unworthy of i)elief is proven : 

Ist." By the fact that, over and over again, under a solemn 
oath, he declared that no such thing had occurred while he 
was in command of the ship. 

2d. No one can read tiie evidence produced before this 
Commission without being convinced that the "great kind- 
ness" which had been shown to him by the respondent 
Government was the payint»nt to him of $r),500, that his 
statements might furnish .v/z/zd f',crm<r. for the utterly unjusti- 
fiable proceeding of tlu* Chilean (rov«>rnnient in seizing this 
ship and cargo. 

At the 20th session of this Commission, held May 3, 
1901, the Agent for the Cuited States presented a petition, 
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aeoompanied by a uieinoranilum received from aDil certified 
t4> hy the Tnited States Legation at Sautitigo, which, to- 
gether witli the exhibits thereto attached, reads aa follows: 

"' Meiii'H'anthttn : In tlie (leneral Archives of the CUiieao 
Governnieut, in the voluuit* of ileciees corresponding to the 
year 18J)i>, appears at page 101, a petition signed by G. L. 
Hol»son for tlie captain of the brig Titfrnseml Jonet^ praying 
for the payment of tlie /vir.ir// offered to said captain Mo 
furnish data proving that the* brig T^ttrnnnul Jon^s wn0 in 
ieat/ttr iri(h the reralntitmiatu i't furtiiah them arms ami 

** F<)llowing the above petition is a decree datcnl July 10, 
IHIU), copy of which is attached, marked * Exhibit A/ 

** In the general account of the Government for the year 
1800 appears the expemliture of ?t>,o()0. Certified copy of 
which is attache<l, marked ' Exhibit H.* 

** In the day book of the Trea?»urer-(ieneral of the Re- 
))nbiic of (*hi]e, for the year lHr»0, at page 10, appears the 
ifollowing payment, dated July '22d, to (f. \^ Hol>sou for the 
captain of the Tmcns^ntl Jnnen for * part of the reward 
granted for the purpose of furnishing data tending io prove 
tititt the hriij ** T'nruM'Uti Jnn, M '' triiA in league with the /vix>- 
lutinhintn of Valparaiso to furnish them arms and monitions 
of war, $0,500/*' 

Extract from Exhibit H i Item S>. 

** Spent fi>r the acquisitiim of liata fi>r diplomatic discna- 
sions, #0,500/' 

The Agent for tlie Tnited States iiske<l, in view of the 
foregoing, that the Commission ask, pursuant to Art. 3 of 
the Convention and Uule 10. by cable, that the Govern ment 
of Chih* furnish duly t'ertitit*! copies of the petition on 
which thf aiM)v«» or b^rn Ht»r«* m id*'. to^«»ther with the orders 
tliein^elvfs. At the next session of the Commissiony the 
following onlrr uas madi* by it : 

•* nf,U,>,i: That tin- applit-ation b** denieil, hat that the 
motion of thf Ilonor;«t»lf Agfnt f«»r tht« I'mt^^d States inihe 
matter of saiii application, and th«' accompanying papers, be 
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filed in the case and be pjiveu such weight in the disposition 
thereof ah thev mav be entitled to." 

In view of the foregoing and of the fact tliat the Com- 
mission has constantly acted npon the nncertitied printed 
docaments, reports of military officers, etc., etc., introduced 
in favor of this respondent, and in view of the fact tliat it is 
not at all likely that claimant could ever have procured 
certified copies of the original petition, decree, and record 
above requested, I can see no ground for wholly ignoring 
ibis evidence that Jauvrin received compensation for mak- 
ing his last statement which was in the interest of the re- 
spondent. 

Again, Janvrin's protests and first statements, as well as 
those of all the other witnesses in connection with the af- 
fair, were a part of tiie /v^f tjcfdn' and admissible as evi- 
dence on that account. They were declarations made at 
the time. Their later statements are nieretv p<irte affidavits, 
without any opportunity of a cross-ex «mination, and are 
utterly unreliable. It is thus seen that the respondent has 
utterly failed to establish this defense by a clear preponder- 
ance of proof. The facts still exist that this ship and cargo 
were seized and appropriated by the Chilean Government in 
sach a manner that the only tiling the ca])tain could do was 
to abandon her under protest to the Chilean authorities, and 
they took and retaine 1 absolute possession of both ship and 
cargo. 

I do not overlook i\w contention that tin? authorities of 
Chile examined the cargo of the 'ffHrnsefif/ Jones and found 
that certain cartridges had been taken out of some of the 
packages and the bottom of tht* package made double in 
order to have the ])ackage appear as though it were still 
filled with cartridges ; nor the claim that the Chilean au- 
thorities had compared the cartriilges in these boxes with 
some found concealed in Valparaiso at the time of the in- 
surrection, and that .some of them corresponded, in the 
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marks npon tlieiu, with those in the packiiges on the 
TowHf(en*i Jonrj*. This evitleiice in. h«>wever of praciiciillT 
no value in tlie vixne. 

Int. BeciitiKe it appears from the evidence thai this ex- 
amination was not made until the 9th of Julv, 186(1. The 
ship was then in the possession of the Chilean authorities, 
no one representing the owner having lH>en on the ship or 
having liad any custody of these packages from the time 
when the same was abandoned to the (Miilean Goveromeut, 
April 30, IS.VJ; so that it is apparent (hat there was abund- 
ant opportunity after that date to have put these boxes in 
the condition in which thev were found, and do one would 
l>e able to determine when it was done. 

2d. The idea that the^e people could identify cartridges 
and show that they Ixdonged tr> a given lot and that they 
came out of a given box, in view of the commercial nature 
of cairtridges and the fact that tht»y are mauufacture<l by the 
millions, all of the same kind and exactly alike as toqnalitf, 
weight, packages, etc., etc., is too absurd to have any weight 
as evidence. 

3d. Authorities that wouhl give a ** consolation ** of $6«500, 
with a promise of a large amount mor«*, to Captain JaoTrio, 
for the purpose of obtaining evidence against the To^$uit9ul 
Jonen^ would not hesitate for a moment, when these car- 
tridge boxes were in their possession, to make the chaugiMi 
necessary for the purpose* of making evidence agaiost the 
t)w*ners id this prop«*rt\. 

4th. Wt* lia\e not our particle of ♦'videuce io this case 
tliat these ciirtridgf^ uert* r«*ally absent from the boxea or 
that th** bott<»ms of tiit* boxfs \%er«* doubh'd, except these €X 
ytrtf stat«*iii»Mits of tliei'liilean authorities and their per- 
jured uitne^ses. and u«* do timl tiiat there were three &aJMJ 
Uior*- tiuiii till* invoic*' rall«*d for. And ue have do eTidenee 
at all that tiif*>** b<»\t> wer** in tli** saint* <*onditioii as wbetl 
r»'e«i\iil '•% ill*- ( liiltati auti.«»i iti» *. 

(tieat Nt^«'^s ha^ been laid Upon the statement niada br 
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John Bigler, Minister of the United States to Chile, in which 
he nndertook to say to tlie Minister of Foreign Relations 
for Chile that the circumstances of the case were such that 
he was unable to perceive any grounds upon which a claim 
founded upon the hrig 7)nr/istn(/ Janrs could then bo sus- 
tained agaist the ('hilean Government. 

This communication is dated Santiago, C'hile, April 22, 
1861. That statement certainly should not affect the merits 
of this case. Mr. Bigler had no authority to give such an 
opinion of tlie case. He could not bind the owner in any 
way. What he says was, that under the proofs as they stood 
then '* that there is not, fti f/tis /A//^', any chiim founded upon 
the case of the /ow/i^entf Jone^^ untlvr the cnntml of tith 
legn(i(nt, or whicli the utulennHjurd i.s aitthorized to press upon 
the consideration of your Excellency*s Government." 

So far as ap])ears, there was nothing at that time in the 
case to show the conspiracy of the captain iigainst his owner, 
and certainly there was nothing appearing to Mr. Bigler 
which showed the method which had been adopted in order 
to iiitfnrr Janvrin to make liis perjured statement, which was 
procured for the very purpost* of preventing the United 
States Government from />/v.s>///y this claim. 

It appears, tlierefore, from the foregoing that the real pur- 
pose in seizing and transporting this ammunition to the shore 
and detaining it, as was <l()nt', was for the purpose of having 
the possession of the sanm to prevent it from falling into 
the hands of the insurgents during the struggle then in prog- 
ress, an<l so that th(^ (lovernmeiit. if need be, might use 
them for its own purposes. WhtMi the authorities found 
that it was not nece.-s.irv t<» use tht^n f<»r the armament of 
the (iovernmt'utV foriMs, and when the crisis was over, then 
they at once sought t<> place tiiein .igain in the hands of the 
owner, after his sah* to Mexico had undoubtedlv been lost. 

The Chilean autliorilies continucMl to refuse to giv(» any' 
receipt showing the condition in wliich tlie cargo was when 
seized by them, and on September 'MK lJ^51>, thev took for- 



ti02 

mal proceedingA to show that the ship aD<l cargo were held 
hv the (foverniueiit as its property absohitely. 

If tht* (toverniuent of (Miile seized this property for the 
purpose, as above indicated, of preveutiDj; it from falling iuto 
the possession of the iusiirgeuts, aud I l>elieve the eTidence 
fully warrants that conclusion, then if the iosarreotioD had 
continued for six months or a year longer they woold not 
have n»stored it until the emergency had passed. 

A seizure of property f»)r such a puqmse is alwavH a ctm- 
re'/jffon of it to the us<* of the (iovi*rnni«*nt, just as it wouKI 
he if the property were seiztMi by an individual for his own 
use. 

No offer to return the property, after such eonveniion. 
will relit»ve it from paying thi» value there(>f to the owner 
anv n)t»rt* than it would nOievt* an individual under like cir- 
cunistances from making full compt^nsation. 

If a government seiz(*s prnpf*rty and tetainn it in its |H>Het%- 
sion, then the failure to libel or to bring an action for con- 
demnation and forfeiture for violation of ita lawa — if there 
be such violation njakes such government, under interna- 
tional law, liable t«» the claimant whose propeny ia thus 
seized and contiscated without warrant aud without due prcK*- 
ess of law. 

The Franklin. Moore, Dig. Int. Arb. 3783. 
The I^ibuan, 3791. 



The exigen4*i«rs of war may ju8tif\ the seizure and appro- 
priation of pri\:itc prop«*ity of a neutral for the uae of a 
lN*llig«-r« lit. l*ut it is only on condititui of compenaation for 
the h»>»^. 

MailvH ea.Hf, Moore. '»7*2*J. 

Kllioit case, • :J7-Jn. 

If tilt* >liip and ovih**r ha*! \iolat**d any law, the abip aud 
<-.4r',.r«» i'ould not b«' sfi/i'.l and d»*tain«*»l irtthttut trial fsxcept 
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on condition of payment therefor by the reRpondent Gov- 
ernment. 

The Franklin (ifupra.) 

The Labuau, Moore, 3791. 

Consonno r. Persia, Moore, 5020. 

The Phare, Moore, 4870 4873. 

Tliere cannot be a particle of doubt, from the proofs in 
this case, that Mr. Murphy was deprived of a very valuable 
property, Jind lost it by reason of the course pursued by the 
authorities of Chile in taking absolute possession of this 
ship and her cargo, which they afterwards coutirnied on 
September 30, 1859, by taking every formal step which it 
was usual for the Chilean Government to take to assert its 
dominion and tjwnersliip n\tn' such property. 

In view of all the facts in this case, these claimants are 
entitled to a most substantial award. 

AVM. G. (JAGE, 
(^ntnini,sii)ont'r on the part of the Unitiul Stufef<, 

Attest : 

John F. Bakek, 
Eliodoko Infante, 

S«'rn't(n*ft:ii, 
Delivered June S, 1901. 




fflnited States and |hikan |laims ^ommissi 



I>K1^1SH)N Xo. 20. 



CENTRAL AND SOUTH AMERICAN 
TELEGRAPH CO. 



?;. 



THE REPUBLIC OF CHILE. 



> No. 1. 



Awaiut of CoiMnisid oners. 



In tlio abovo-entitled caao a majority of the Commisftion 
deciilen that tho amount retained bv the Chilean telegraph 
administration, based upon the decree of October 22, 1891, 
said amount representing the two -cent tax on messages re- 
tained by the said administration between October 22, 1891, 
and September 1, 1893, to the retention of which amount 
the company objects, sliould be repaid to the said company 
by the Government of Chile, together with interest on 
monthly balances, at six per cent., to April 9, 1894, the date 
when the former Commission expired by limitation, and the 
majority of the Commission therefore awards to the claim- 
ant said amounts, being the sum of three thousand seven 
hundred and eighty-two dollars and forty-three cents, United 
States gold coin, together with two hundred and seventy- 
nine dollars and tiighty-six cents interest as aforesaidi which 




MiiiiiH sliail he puid by the respoiKh'iit (tovernment to the 
(toveriiiueiit of the Tuited Stnten, in aceonlauce with the 
terniH of the C4»iiveutioii under which this award is made. 

The amount retained hy the Chilean telegraph adminiil- 
tration aftt^r September 1, lH{Ki ithe thite to which the com* 
putation Ix^fore tlie prior (*omnjisKion was carried), in not 
embract*d in the above award, and the interest ih not aUowed 
after April U. ISm, because the majority of the (Commission 
is of the opinion that the Commission is without jurisdiction 
so to do. 

J. H. PIODA, 
/VtfAiVA/i/, OnumUfiitnter fnr Siritzerbtntl. 

\VM. (1. (lAOE, 

('tff/it/itjt/tloher for th^ I'hitr*! Statm. 
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Dhaeating Opin'iou af Mr, Coininissiouer Vic una. 

The former Commission refused to reuder a decision with 
regard to item number G of ehiim No. 1, of the Central and 
South American TeU^graph (/ompany, because tliere was not 
sutticient evidence to convince it in a satisfactory manner 
of the validity of the- said item. 

The evidence brought Ix^fore this Commission is nothing 
but a repetition of that before the first Commission, and as 
the actual Commission is not a court of appeal to the former 
one, this Commission has no power to reverse or revise a 
decision of tlie first C'ommission. 

The Commission established under the terms of the Con- 
vention of May 24, 1H07, has no jurisdiction to decide as to 
the constitutionality, higality, and validity of a supreme 
decree of the Government of (^hile, as that of October 22, 
1K91. 

For these reasons this claim should be dismissed for want 

of jurisdiction of the Commission, without prejudice to the 

claimant se«'king his remedy with regard to item Xo. 6 of 

his claim of tlu? (lovernment of Chile or of the courts of 

Chile. 

(\ MOIILA VICrSA, 

( 'it in /n itisi(»icr fur Ch dc. 
Attest ; 

John F. I>aki:k, 

Eliuimhio Imanie, 

Si.t'i'ttnrn .V. 
I)eliv«'red rlune 17, \W\. 



|[ntte(I Itates and ^^ba" ^^^^^ ^ommmm. 



I>E1 ISION No. 21. 



1 



THE SOUTH AMERICAN STEAM- 
SHIP COMPANY 



V. 



r 



iV;;. 18. 



THE UNITED STATES. 



Derision of the Majority of Commisftioft DiauiisKing Cluivi, 



The memorialist iu the ahove-entitled oa«e is a corpora- 
tiou organized under the hiws of the Republic of Chile, and 
having its domicile and principal office in Valparaiso. The 
damages claimed, which amount to over $200,000, with 
interest thereon at 6 per cent, from November 10, 1891, are 
based upon the alleged '' unlawful and unreasonable seizure 
and detention of the Itatu for a lon^ period by the author- 
ized officers of the Tnited States, the same having been 
coDtrarv to public law and the laws of nations and the 
laws of the United States. 

Before the previous Commission a <lemurrer was inter- 
posed CD the part of the United States, the principal grounds 
being (1) that upon the face of the record the vessel, at the 
time of the seizure, was not in the posse.ssion of the daini- 
ant, but in the possession of the Provisional Government of 
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Chile, either in the exercibe of emiuent domain or uuder a 
provision of the charter of said- company or by agreement 
with the jompauy ; that couaequently the damagen, if any, 
by reason of the detention, etc., must be a question between 
the claimant and the Kepublic of Chile, and that the Gov- 
ernment of Chile alone was entitled to c*laini against the 
Tnited States; (2) that there was probable caose for l)e- 
lieving that the fttita wa<« violating the neutrality laws when 
seized, and the case having been tried on its merits, the 
vessel discharged and returned to Chile, no right was left to 
the claimant to demand damages from the Cnited States. 

It is a fundamental rule of pleading that a demurrer lies 
only for defects appearing on the face of the pleading, and 
must be decided without evidence alniniU, A demurrer 
admits the allegations of the pleading. This demurrer, 
therefore, asKume<l the allegations of the memorial to be 
true, and the prior Commission, basing its decision u|H>n 
these allegations, decideil on the first point as follows: 

'* We only decide at present that the memorialist, ai% 
owner of the steamship ItaOt, is entitled to maintain it» 
claim for any damages done to the vessel itself, ifhuch tlafn- 
tiye /las b€€n f*cc*tMtttntf/ Ay /i/i// tit$}uit(iPithl^, twthtH of M<* 

And on the sei-ond point : 

** AMjtu/tuNfj it tn fte tin* fluit ttfOr tfw liejHiriure nf' ikt 

mtraf *ntth"rt1 1* H nf t/t* I i*tf'*l St^ttfj* tij">n the hitjh M^is tnt" 
^Vi/'''''f/« 'f*lf* r^^ ni*lu>.il f>> ^Hi It mlt r h%f if tiijij,(tiy of ftfipr-' 
t h*f rhtrt ^ ,tfif/ f>r 'H'//tf t, tt'l unif'-r 'f*tre9f, • ♦ • fnfieran 
t*\amiii:ition of th** liiitlioritie*^ . * we are of opin* 

ion that th«* South American Steaninhip Company has a 
t'laini for »*\tr:iordinarv repairs <>f luachinery and boilers 
iiiadt' iie< (•ssar\ 1>\ th«' loii)^ \o\a^«* to and from San Diego. 
Wr (li» Dot «ir«'ni it iit*c*H>.ii \ at this time to examine tlit* 
oth«*r iteiii^H of thf dama^t clainied. If an> single item in 
th»- lint coitHttinti*^ ;t valid «*l'iirn for .Ifiniages. the demiUTrr 
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cannot be sustained. We therefore decide that it should be 
overruled and the respondent required to answer." 

Thus it appears that tlie prior Commission was of opin- 
ion that, upon the fads its stated in the memonaL the South 
American Steamship Company was entitled to maintain a 
claim for damages, /ysucli damages were occasioned by any un- 
justifiable action of the T^uited States, and that said company 
had such a claim, aasujuing H to he tntt' that the /tata was 
pursued by the naval autliorities of the United States upon 
the high seas into Chilean waters, induced to surrender by a 
display of superior force, and brought back under duress. 

The respondent Government having thereupon filed a 
general denial to all the material allegations of the memo- 
rial, and the case being thus at issue, the memorialist is re- 
t|uired to establish, by legal and sufficient evidence, to the 
satisfaction of the present Commission (which is a continu- 
ation of the prior Commission), the allegaticnis of its memo- 
rial before it can become entitled to an award for damages. 

These allegations which the claimant must prove may be 
summed up as follows : 

I. The grounds assumed by the prior Commission to be 
true, namely, that the damage was occasioned by an un- 
justifiable action of the United States ; that the /tata was 
pursued by the naval authorities of the United States upon 
the high seas into ('hilean waters, indueed to surrender by 
a display of superior force and brought back under duress. 
And if these grounds an^ fully sustained then, 

II. As to the anunint of daniag<' — that the losses, etc., 
claimed were actually sustained. 

III. The statemtMit set out in the fourth paragraph of the 
memorial, namely : 

"That no transfer has been made of this claim nor anv 
part thertM)f. nor In is tfnur inein^trial'iKt /y/r//.v*/ any mtnu'.y 
t»r other eif*ttrii/*nf "/• intientnity in .Miiti/ifa*'tion or part satis- 
fartton ffit-r* r't't', :ind <aiil claim has never been pretteuted to 
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any of the courts of Chile or the rDiteil States, nor has your 
memorialist ever given aid or comfort to the enemieii of tht« 
United States/' 

Tke evidence produced in the case on the above |>ointi% 
appears to he as follows : 

I. 

At the opening of the year 1891 the Republic of Chile wa>* 
at peace, both internally and with the United States, under 
the established and recognized government of which President 
Balmace<la was the head. On January 7 a civil war broke 
out, a party which calle<l itself the ** Congn^ssional Farty ** en- 
deavoring to overthrow the government. All the warships uf 
the Chilean fleet, Hl>out half a dozen in number, at once de- 
clared for the insurgents or Congressional ists. At this time 
the Congressionalists were few in number, without politi- 
cal organisation, and not a single foot of Chilean territory 
was under their control. In this condition of aflTairs. on 
January 14, the steauiship MfA/. an ordinary merchant ves- 
sel belonging to the claimant, came into the harbor of Val- 
paraiso from one of her regular trips along the coast, bringing 
freight and passengers. The next day, while anchoretl at 
one of the compan\*H buoys, she was boarde^l by an armeii 
launch from the lilmv ,, Kiu'*tl*tiht^ taken possession of by 
force, and carried out of the harbor. The HInncv EnfuUul*! 
was a warship «>f thr fleet which seven days l)efore. when 
the civil wjir broke out. hud derhired for the insurgents. 

.\gainst this seizure both the eaptain and the owner ith«* 
elainiiiiit) protested vig(>r«>u>I\. and th«* latttT tiletl a formal 
protest ill writing in Vaiparaino «}enoiinriug the taking as 
an ;i(*t of violence \ihieli tht* company had l>een unable to 
re>i}^t. and deelarini: *'th«' pernons who hav«* ordert*<I it and 
the nhip*. uIh> ho e\«H*nt«*d it rf*«^pon?«ibl«* for the damages 
that ina\ a«*crue to th*' i'4Mnpan\ foi the deprivation of tb«* 
use »»f **ai»l Vf'i****! 
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The Coiigrebbioual party afterwards declared that it had 
taken poHsesHion of the ItaUi under the laws of January 2, 
1884, and February 1, 1888, by whiclj the company bound 
itself to phice at the disposal of the (Tovernment its vessels, 
with their crews, wlieuever tlie Government should require 
it, for certain remuneration prescribed, to wit, a monthly 
charter equal to 19 shillings for each ton of net cargo. 
Although, at the time of the taking of the Hnta the Con- 
gressionalists were in no sense the Government, or any 
government, nevertheless, the Company, when the insur- 
gents became more successful, acquiesced in the taking 
under said laws, and finally, after the complete success of 
the revolution, waived the tort and held the Government 
responsible under said laws, as will appear later on, for all 
damages sustained. 

As soon as the Itntn was taken possession of by the (con- 
gressional party, on tlanuary 15, she was refitted and 
equipped as a warship, put under command of one of the 
insurgent officers as a transport to convey troops, provisions, 
and munitions of war, and was also used as a blot^kade 
rruiser. 

During the months of February and March the cause of 
the insurgents gained considerable ground, especially in the 
north of Chile, and in April the Provisional Government 
was well established at Iqnicjue, its executive, legislative, 
and judicial branches being fully organized. 

Early in April one Trumbull, an agent of the Congres- 
sional party in the Cnited States, went to the city t)f New 
York and there bought from one of the mercantile firms 
dealing in such mattei*s 5,000 rifles and 2,000,000 cartridges 
with the intention of sending them to the Congressional 
party in (*hile for use in their effort to overthrow the Bal- 
maceda government. Trumbull caused the arms to be 
shipped by rail to ^^an Francisco. Arrangements had been 
made by him with the* Junta by which they were to send a 
vessel to the United States to get the arms and munitions 
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and convey tlieiu to C'liile. The /Uitn was ilispatched for 
that purptwe iiuil wiih itootmpnuiwl as far M Uap« San 
Liitffui by tlit^ /■.'/•iiK-rti/iiti, a wnrHhip iu the service of tbf> 
Cou(crrH>ti<>uiil piirty. The It'itu left Iquique on April C. 
autl al oue of tlif Chilt-aii portt) oti lier way oortli took on 
IionnI H tiuitiher of KoldierH witb tlieir aruiH. All these 
solilJerH, HH well AH tlin rent of the otKreni hdcI crew, were in 
tht- ftervirt' of the CoiiKreHxiimal party anil its pay. At Swi 
Ijiichh ('aptitiii Pitlina of the Kintentlilit took oommatid of 
tlie /tiitii, Kiid tho oHptaiu of (he latter was left there in 
ciiiutUHud of till' HtmitTiil'I'i. The ItttUi then proceedet) 
towardH Kau Die^o. reiillr iu comtuBud of Captain Palma. 
I>nt ustensibly in cotuiuund of another. Tmmbull bad given 
explicit iuatructiouH that the ItalH sltould not enter the port 
of San Dit^o but hIioiiIiI wait at HOine distance ontnde, in 
onW that the arniH and aiuiiiuuiliuu might be tmnssbippMl 
to her upon tlitt lii^h iteas. The Itnta, however, baviDR 
€M i-uhU fnruisbecl a lar^e tgaantity of coal lo the Etmeraidtt 
(which had Iwttn refuiMMl h supply iu the Mexican ports) was 
foroed to put Into San Dief^o (o al>taiu a fresh snpply. 
Itefore coming Into thf waterx of the I'nited State*, the 
IVtttt haiilf^l down hi'r jack nitd peunnnl : her cannon were 
remove<l from her dei-k ami Htowed in hethold; the arms 
of the soldiers and otfii-em she earriml. as well aa their aui- 
furtus, were removed, ami all ap|>earetl in civilian dreas. 
Her commander ^ave order>t that iu case of any Tiait on 
board th« sohlierH shimid khv that they were passeagenk 

On arriviui; nt Snu I >iego the Ivitu pres«nt««) herself as an 
onliuary Chileiin luercliHUlmau, dyiug the regular CbilaMi 
Aafi. She hniideil to tin- oiiHtoniit authorities a false tnuiifaM 
aiitl H list hIiiiwiiiu Iht Mildii-rs ;uid officers, iucladiog Cap- 
tain I'mIuih ;«.■< luiKHfu^frH. iiml altio repreHentcil to the mrtnw 
HUthoritieH thiit >li>- w:i> boiirnl for Hrilinh Culuubi* vikSaa 
Frunciiu-o. Shf iht-ti i>i<ii.'>-c-)i -d (o Iny iu ittores of eo*l kad 
provisiouii. 

Meanwhile. Trumbull had ohartereil a schooner, 
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liuht'H ftinl Mi unit: , in Sau Friiiicisc-o, to tiikt* tlu^ anuH, etc., 
from there to an agreed place of meetiug, then expected to 
he near Sta. Oatalina (an inland oA' the coast, northvveHt of 
San Diego), where she was to join the /A/ A/ and deliver 
them on 1>oard, to he conveyed to Chile for the pnrposes 
already stated. The liohi rt and Minni* accordingly loaded 
at San Francisco and proceeded to the neighhorhood of 
Sta. Cataliua expecting to meiit tlie liabi there. In the 
meantime the suspicions of some of the officers of the 
United States that the neutrality laws were being viohited 
were aroused, and the marshal of the district was directed 
hy the attorney general to detain the Ittitn. Acting under 
instruction from the l-nited States I >istrict Attornev, as well as 
the Attorney General of the Ignited States, (leorge (lard, 
the United States marshal, on May h, seized the vessel at 
Sau Diego, put a keeper or deputy named Sjjaulding in charge 
of her, and then went in search of the ftofn'tt 'tml Minin*\ 
Communication, however, had heen established l)etween the 
ItfUa and the schooner, and a ])oint near San Clemeute Is- 
land (off the coast, about opposite San Diego; hatl been 
tixeil upon as a place of meeting for the purpose of trans- 
ferring arms, «»tc., from the schooner to the ship. Accord- 
ingly the Itutn^ on the <>th day of May, without obtaining 
clearance papers, and against the protest of the deputy 
marshal, weighed anchor and steamed out of the harbor of 
San Diego, with the deputy on board, to meet the schooner. 
As the ship left tht» harbor the (*annon were hoisted out 
of the forehat-h and tixed in the bow. some of the sailors ap- 
peared in uniform and armed with rifles, and th*' <*aptain 
said to the deputy marshal : •* See, we have now changed 
into a man-of-war." The latter kept protesting against the 
taking of the ship, and on attempting to Ie:iv«* the cabin to 
go on deck two armed Chileans at the door of tlu* cabin 
prevented him. Shortly afterwards he was put of!* at Bal- 
last Point, and the It'thi then proceeded to .sea. On May 
8 the two ships met at the .southeast anchorage of San Cle- 
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meute Ik1hu(I, iu the baiua judioial diBiriet, and there the armii, 
etc., were taken from the Hchooner and transferred to the 
Itaiti^ whirh Htarted at once for Chile. 

During the whole trip to Sau Diego and return the Itata 
wuH iu the poKHession and control of the Proviaional Oot- 
ernmeut. and not in auv wav under the control of the South 
American Steamnhip Company. The president and secre- 
tary of Haid company afterwards made affidavits at Yalpa- 
raiHo to the effect that the veasel had been forcibly seiied 
by the insurgents, and was at San Diego for arms without 
their knowle<lge and consent. 

As soon as Mr. Tracy, the Secretary of the Narj, was in* 
formefl of the fact that the Itata had dispossessed the United 
States marshal, he sent, on May 8, a cipher dispatch to Cap- 
tain Remey, the commanding otticer of the Charleston, at 
Sau Francisco, informing him of the fact that the Itata had 
l>een seized for suspected riolation of neutrality laws and 
had broken away, and directing him to seise her if on high 
seas, while if found in foreicrn waters to watch her and tale- 
graph the Department. The Charleston at once put to sea, 
cruised about after the lt*ttn^ but never came up with her. 
and did not, in fact, reach Iquique until the day after her 
arrivaL When he put in at Panama en routs. Captain 
Remev found a cable dated Mav 21, from the Secretarr of 
the Navy revoking the onler to seize the Itata, 

Meanwhile, Secretary Tracv, on Mav 9, had abo cabled 

• • • 

Admiral Brown, on Uiard the {'. S. S. San Franeiseo, at 
Valparaiso. There were at that time three United States 
vesselH Mtationeti in Chilean waters, the S^tn Frat^e^seo^ 
the Haliivinrt, and the i^tnxacola. These vessels had been 
sent to Chile shortly after the outbreak of the rebellion at the 
request of the riiiteil States Minister to Chile, who bad 
cabh^l Mr. Hlaint* that tii*- it^vulted H^piadron was about to 
bhickade Chilean ports. hikI askeii that '* some of our wmr 
vessels may he M'Ut to these u .-iters for the protection of the 
Cnitetl States interests/* 
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The above cublo of Mav Dtli to Admiral Browu uotilietl 
kim that the Itata had dispossessed the United States mar- 
shal who had seized her for violation of neutrality laws ; that 
she was supposed to be ecjuipped with cannon and a hun- 
dred armed men, and that she was expected to be sailing 
toward Chile with a cargo of arms. He was instructed to 
intercept the itatu and send her back to the United States. 
Admiral Brown, however, had airead}' left Valparai.so, cruis- 
ing north, and did not receive this cable. 

He anchored at Iquique on May 10. In the roadstead 
were four insurgent wai*ships and some armed transports, 
while the San Fr^aNasco was tlie only United States ship 
there — the Baltimorr being in Valparaiso, and the Pensa- 
cola cruising along the coast. At this time Admiral Brown 
had received no information or instructions in regard to the 
Itata^ and had never even heard of that vessel. A few 
minutes after his arrival an otiicer of the insurgent navy 
came on board tx) make the usual visit. As he was leaving 
he asked the Admiral if he had heard about the Itata, The 
latter replied, ** No, I have heard nothing about the Itata. 
What is the Ifafa .^" The officer informed him that it 
was one of their transports wliich had been to California 
and had left there, and that the account of it was in the 
morning paper. Ten minutes later the officer obtained the 
paper which contained an Associated Press despatch, dated 
Galveston, to the effect that the /A////, detained by the United 
States Government for taking aboard munitions of war, had 
left San Diego with the United States marshal on board and 
had landed him outside the harbor. That in,f.\ alt there icaa 
in the *lixjt<itrh. On May 11, the admiral, accompanied by 
his staff and flag lieutenant, were received by President 
MoDtt, of the Provisional (lovernment, who wasaii old friend 
of the Admiral, as well as bv Senor Krra/uriz, the Minister 
of Foreign Affairs, and a large number of prominent men. 
After being entertained by Seiior Erra/uriz they returned on 
board. The subject of the Itatfi was not referred to on that 
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iluy <>ut)i<' •'Veiling <•{ Mitv l;!i)i. Ailuiirul Uronu, «Lili- 
oil shore for ii wulk. iiiei Sefior Errazanz in tb« street. The 
Ailiiiiral. ill tlic coiirxe of ■■oiivcntntiou. said that he wooM 
lik<- vcr\ niiu-li to chII on liini iiuofficiallr Kud hear the bin- 
tory of tlif rfl'flliiiu ii^iiiiiitt ItiilinHctHln and its raose from 
till- Ix-^iiiiiiii^. Kfiior Krrnxiirii! repliul that he would be 
^lail Id Kiv>> liiiii tlif ill form at ion. mid it waM nrraoged that 
thf Ailiiiinil KhoiiM vn\i iiiiiiftii.-iully tiie next moroiug. 

Soon nfitr Uts n-iiirn on )>oiinl. iu Ihf fveoing of tb« ISUi, 
;i ciiilit'i il<-H[iHt>-li from tlit> Nary Department was brought 
litiii by ilii- coiiHuI. At iilioiit iniihiiKht the cipher was trsoa- 
liitvd. ttK tt-rms lifiiit* girnctii-ally aimihir to those of the cable 
iHfnt to Viilpartiitto on May IHlii, which waa not received by 
Ailiuinil Hrow'ii. 

On the rollonint' nioriiin^ Ihv Admiral weot aabore lo 
kei'p hin fu^iigfiufut uitli Segor Errazariz. What <>c- 
riirTt!<l at that interview iaKtattMl by the Admiral in hifldepn* 
ttitioii an followtt : 

"(>u tliu iDoruinfr of tlif IHth of May I weut ashore in 
c'itizt>n')i I'lotlieH. I call*!)) at tht* ofKce of Mr. Errazoris and 
found liim in. [ told him I had come by his permisaioD to 
hrar hiK side of ihti story of the intiurrectiuu or aprinng 
iitiuiusi tin- Hidmact'da ^uvornrnvut. He gave me a very 
full iiccontil of it. whioli wns very itit«nMting and verj in- 
Htructiv.'. Wlifii li<> had roiuplet'ed this and I had tbaoked 
him fur it. ami I had rvally riiwn from my seat tu leave, 1 
iMkiil liiiii if hi- km-w tmythin^ mort< about the /lala. He 
saiil. 'Not a word siix-t- tlif Aaitm-iated Press dispatch'; 
tliiLt tlii-\ u('r<- •■xtn-mt'ly aniiouH to hear somethiog, and 
luniiu^ tlit'ii Id nu- he said, '.\d>uiral. do you know any - 
tiling' nion-''' I siiid ' yfs . I receiveil a cablegram from 
the Niiv; l>-|<:irttu('nt y.-Ht»'rday pveiiiii^ which gave me 
very full iiifDitniiliDn iilhiut li<-r.* He said, ' I hope 70a 
■Mil till iiK— 'iii'-iliiij^oftiiai infonuatioii. l>vfausetbeJuta, 
us lii'iiilli-il tlK-ni, til- >:<iv<Tnnii-nl, an- Kxtreraelj auiooa, 
and I UDiild lik<' to U' iibli- to ifll ihfiu nomething 1 
I s,iid.\V..ll. Mr. Krrazurijt. I can tell " ' 

Sun llif^o and di<«poHM*Mteil iht- marshal and L 
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took liitu out of tlio harbor und lauded liiiu somewhere uetir 
Point Loina; ' 1 suppose at tlie mouth of the harbor, aud had 
gone to sea. * Whv/ h(i said, * tliat is very strange.' I said, 

* Yes ; that is verv strauge.' He said, * We regret vorv 
uiach that that has occurred.' I said, *Yes; probably you 
do uot understand the full situation as it existed there. 
Mj auderstandiug is that she had been libelled by a United 
States court and placed in charge of an officer of that 
court and a deputy United States marshal, and that 
while so in charge of the court and under our laws she was 
(practically the property of the United States Government 
during the litigation or what might follow, and that she had 
reallv run awav froui the custody of the United States Gov- 
erumeut.' * Well,' he said, * that may be very serious.' I 
said, 'I do not know just what may come out of it, but it is 
undoubtedly a violation of our revenue laws and of interna- 
tioual law.' * Well,' he said, ' I am extremely sorry to hear 
it, and if it were possible, and I think we may bo able to 
catch her if she stops in any port with the libuuralthi, we 
would send her back — return her to San Diego, to the cus- 
tody of the court immediately. Failing in that,* he said, 

* we would disavow the act of her commanding officer, and 
would, when she came within our jurisdiction, return her to 
San Diegi> to the custody of the court.' I said, * I am glad 
to hear you speak that way, Mr. Errazuriz, because it will 
undoubtedly relieve the situation very much and be very 
gratifying for tlu^ President to know this, that you are ready 
and willing to do as you say.' I said, ' I will, of course, 
communicate with the Navy Department on this subject, 
but before doing so I would like very much to have a letter 
from vou covfrini' the points vou have stated orally.' ' Why,' 
he said, * 1 will give you that with great pleasure.' I thanked 
him very much, and asked him when I could hear from him. 
He said * immediately.' I went on board, and nothing came 
until that evening. 

"Q. Now, pleast? st(»p right there, .^ir. During this inter- 
view did vou exhii)it to him or state to him, otherwise tlnin 
you have alreaily fxplainrd. ilir i-ontrnts of the message 
which you had rt'e<MV«'d from Sfciftarv Traev? 

•*A. Nothing ; I diil not «|Uot*' it in any way. I merely 
said that I had got full information about the *////Ar,* hut I 
Hfiid noihhiy til/o'U <//<// inf<trticttuits m tr/mt the cuhlcfjvuni 
contained ot/im t/mn it t/ave i/ie ctrtani utftn inntmn. 
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" U. rieaihi' stjito \v|j(*iiiei' or iiol \ou uiadc auv deuiaUiU 
of uuv kind or hiiv re(|ueHts couceruiiig the return of th** 
/faia. 

''A. I made uo demiiudh and no requests, and I 8Ai<l 
nothing about the return of the /AiAi. The odIt request I 
made miah that he shouh] write me a letter coTeriog the 
|>oint8 he had Htateil as to the wiliingneHH to return the 
/fa fa. 

'Hj. As I understand you. this visit waa in citizen's 
riothes and entirely unotKcial ? 

"A. I waa in citizen's ehithea. It was entirely unoAicial 
and informal. It was purely pergonal/' 

On the evening of the 13th 8e&or Errazuri'/ sent to Ad- 
miral Prown the following communication : 

*• /'/it" Prnvii^ioitul h\»r< I Hint ht AtiM Imrneil hy the telet^ratu 
iif fht Anfntrmfeti /Vfjf^ that the transport Itnta^ detained at 
San Diego. Cal., by order of the United Stateii Government, 
for taking alNiard munitions of war. and being in cu8to<ly of 
the United States marshal, left port carrying that oflicer. 
who was landed at a point upon the coast and continuetl 
the voyage. The (tt>vernment has ascertained nothing re- 
specting any act of the liaf*t since San Diego. If the news 
l>e correct, f'tl* iwt^vtrmntnf trouhl depl'ur the canduci of thr 
* Ifafa,' tttui UM trit/eitrr fhat if /* uof dts/ttNft*/ fo itftpjMtrt or 
iicknnwlcdui Oh infnirtinn ttffhi I'uifed Stntejt fatPs thr ituf»- 
MCri^ter f'ikthatlvnnf'tijetttfftCit*n(oUiii refafion you havt ht^^n 
{fmnl tH*tUQh fn ti4>tinf*iifi irif/i htm ititii't yt»ut itrrirai ttf d*- 
t'/an ff t/ffu f/mf i/v» **/<//< */> f/u' '/ftiftt' is wifAtn reach t»f 
"it/etJ* f/ti* frnrt rtittt* nf irtff pftirr hr i\ wifh 9tittn>tii»nn uf 
icar f'ik'tii tifHHit'ti 'It S'lH /}i*fjf»^*if tfte disjxufiinfh of th*' 
I'tiifeil Sfitf' ^, f/ttnut/Zt f/it tcitrfhy atj^ncy t»f youmttf^ i#* 
'mier *hnt th*: I tntttl SUttei* fttmif^ iftf* rrupfed af San l/itn^t^ 

" \ Uiiw tilt* honor to subscrib«* n)\H«df tlu* i*hilean Min- 
istrr «»f For»'it:ii Affair^. 

ISIDOKO KKRAZURIZ/' 

riit* alH»\c (M»iuiniiniration Wiis cabled bv Admind Brown 
to th»' St*i*retarv of thf Navy ivr6'i </#/«. and not in th«eodii,ao 
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as to be certain of its being fally understood. The admiral 
added in cipher : 

"Iquique, May, U, 1891. 

" Inclosed is a translation of a letter received, coming 
volantarily after a personal interview with the writer, most 
trustworthy, and that all given pledges will be kept. Let- 
ter in accordance with the views of the President, Cabinet, 
Congressional Representatives at Iquique of the Provisional 
Government." 

Admiral Brown never intimated to Senor Errazuriz or to 
any one connected with the Provisional Government the 
contents of the cable of Mav 12 from Mr. Tracv. He also 
testifies, referring to the expression, ** I did not open the 
Hobject/' in the above cable, that he meant he did not 
open the subject relative to her return, and had merely asked 
Seiior Errazuriz if he had any further information. 

On May 16 Admiral McCann arrived at Iquique on the 
Raltiviore. Admiral Brown called on board the ship im- 
mediately, communicated to him verbally everything that 
had been done up to that time, and showed him copies of 
all the correspondence. Admiral McCann expressed a doubt 
as to whether the letter of Seiior Errazuriz covered the re- 
turn of the arms taken o\\ board the liafit. Thereupon 
Admiral Brown saw Senor Errazuriz at once, telling him 
there ^was a possibility of his letter being misunderstood as 
to this (piestion. The latter replied : '* Not at all. We in- 
tentled that to convev to vou that evervthine she received 
on board in ( 'alifornia in the wav of munitions of war should 
l)t* returne<l." To make the matter uion» clear, he wrote 
•Admiral Brown, on May 17, the following letter: 

hi\ h^i K. JA/// IT. l^lM. 

** EsTEE.MKi" Sin: 1 would wish vou to undtirstand mv let- 
ter of the I'Sth instant as (leclarin^" to vou that it was the 
proposition of the Council of Govt'rnmi*nt to return to th<* 
iinthorities of the Cnited States the /A/A/ with the arms ami 
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muuitioDS of war receiveil iu Sau Diego from (throagh the 
meanR of) the schooner Rohert and Minnie, 

* (Signed. I. ERRAZURIZ. 

*• The >^e*Tttary or Fi^reign Relatitmn^ 

'' nf fhi l^oviiiiimfii Counri/,** 

Up to this time Admiral MoCann had neither calleil npoii 
nor communicated with anv member of the ProviHional Gov- 
emment. Hia first call wan on May 10, and the matter of 
the return of the /faffi was not mentioned!. 

Mr. Tracy was much gratified to hear from the AdmiraFh 
cable that ** those for whom the /f*if'i acte<l disapprove nt 
her conduct/* and thai she would he placed at the disposi- 
tion of the United States as soon as j*he ap)>eare4l. On 
May U\ he cabled Admiral Kro^%n revoking the order to 
pursue and seize the /fttta nn thf hinh /•c/m, and on Mav 18 
the Admiral replied stating: 'I shall consider revoked the 
order to chase and seize the vessel.** 

Meanwhile no one knew where the Itat't was. The Pro- 
visional Government on May 20 cabled the captain of the 
KmneraUhi at Acapuico, Mexico, directing him to ^* vuike 
restilution of* (fit " Idttit' to th» authnriiit^t^ at San Di^ga with 
the arnijt taken on fnHird n-ntit the Mchinntrr,' but as the Pres- 
ident of Mexict) had ordered tin- t«'legraph companies to re- 
fuse messages to or fiom the Efimrrahla tlie cable was not 
delivereil. On June W the Itata suddenly ap|>eared at To- 
copilla mot having touched at any port after leaving 8aa 
Diego), and was ordert*d by S«*noi Krrazuri/. t4> come at 
once to l4piii|ue. where sh«' arrived lat#» in the night of June 
W\. Vjxx\\ the next niornin;: rr«'*<ii«lfnt Montt sent an aide 
on board the lltlfiiani- to .^^ay timt the //-/A/ was piactnl at 
th«' di^^positioii of A<lniir:il MrCmn 

.\fter th«* conimunieatioii of M:i\ 17 i(Uot«'d :ibf>ve.) from 
Sen«)r Krra/uriz to Adnnntl r»r«iHii. tli»- ^ubjt'ct of the re- 
turn of the It'itt UH*^ not ai:;4iij nit iithiht-d I ••twt»<»n the Pn»- 
visional (tovernment and th* adiniraU. nor were aOT d«*- 
mands made by the latter for hf-r ffturn In his deponitioQ 
\*lniiial Hrown »*tat#'s a«s follow^ 
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** Q. Were any demandB or threats of auy kind with refer- 
ence to the return of the Itata made to your knowledge ? 

"A. To my knowledge there were never any demands or 
threats made by either Admiral McCauu or myself. Wo 
had agreed to say no more on the subject to the authorities, 
bat just to await events. 

"Q. W^ere you relying on them to carry out the promise 
which they had voluntarily made ? 

*'A. I had perfect confidence that they would carry out 
their promise. I never doubted for one momiMit but that 
was their intention. 

" Q. Do you recall, Admiral, whether during any of your 
conversations with Senor Errazuri/ anything was said 
concerning the fact that the Chirlatiton and other vessels 
had been ordered in pursuit of the ftata ? 

**A. I am quite sure I never did, because I never con- 
versed with Mr. Errazuriz about the ftaftt after his second 
letter assuring me that the arms would be returned with the 
ship. I avoided doing so purposely." 

After the Itafa had been placed at the disposition of Ad- 
miral McCann, as above 'stated, the latter called on Senor 
Errazuriz to learn if orders had been given to prepare the 
ship for sea. During that interview Senor Errazuriz, refer- 
ring to the munitions on the Ifafn, stated that the agree- 
ment of May IH was to return the arms shipped at San 
Diego, and that those on board the If'iia wen* transship]>ed 
on the high seas. Senttr Krraifinz m'uh it(t •thjritni/t in fh* 
fefurti of (In reftst/ nn ffiim //rt»nnff, but only to the return of 
the arms. Ke also cahled (June .")> Secretarv Hlaine con- 
cerning this point. In that cable, anion*.; «)tlier tliinj^s, lir 
sAVs : 

** Coinplyintj "'ffli iitij "'I'tfi'ii /nointj^* , said steamer, along 
with the arms, lla^^ Ihmmi plaeed under the eliari^e of Hear 
Admiral McCann." 

Admiral M<*<.'ann showed Senor l''.na/.uriz c-onclusivelv 

• 

that the transshipnieiit did not take pla«»e on the high seas. 
bnt at the soutluMist ;in<»liorat:e of San (Memento, in the ter- 
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ritury uf the United Stales, uuil iu tlie same judJcimI dUtrivt 
HK Srd Diego. TliereupoD 8e&or Erraznriz replied that he 
had nothing further to sav, and thnt ordent would be given 
&t once to Captain Tejeda. of the Ilntn, to pr<*|>itre the nbip 
for sea. 

The necessary prepnrAtioDx hnvitiff bei>n made, tlie Itnta left 
Iqnique on Jnne G tor Kan Diego, in coniinaml of ber t-aptaio, 
Tejeda.atid with her own crew, and conToyed by the ChitrUii- 
ifm, which liad I)eeD ordered from PADama to Iqniqae for 
that purpose. 

On July 4 the HaUt nrriTeil at San l>iego, and on Jnly S 
the l'nite«l Blaten marelial resnmeil poHHeiwion. 

From all the above ilociimentK anil facts it beromea plain 
that ou May 13, seven days iifltT tin' Ihit't left Sao DieRO. 
Sei'ior Erraznriz. on behalf of the Provisional Ooverumeot, 
declare] iu writing that deploring the condnot of that ahip 
they would place her, hh soon as she came within reach of 
orders, at the disposition of the I'nited States "throngh the 
worthy agency " of Admiral Brown. This letter eiplicitly 
Inuwh this action on the fact that 

"The Provisioual (iovernmeni Inih It-arneil hy Me UU- 
i/ram o/ (he AnfiKiaUil Pi tun that the transport It<tta, de* 
taiuetl at Sail Diejito by onlt-r of the I'nitt'd Siatea for taking 
aboard muuitionx of uar, and being in Hit.' cuhIoiIt of the 
Tnited States marshal, left port (.-arrying that officer, who 
was landei) at a point upon th*- coast, anil oODtinuetl the 
voyage." 

Admini! Ilniwii. wlm saw tin- iilM>vf tflcgraui. which was 
publishfil in tlit- iiaptTx, >t.'it«'slliat the alxttt' was - >iU tAur* 
.r.»«.-, th.,t.li--i..t'.-l,r o„ih.-m..rning<.fllie l»th. when the 
.\iluiU!il callfil M|<i>n S.-uor Ktrn/iiri/. \\\>- former aaketl hiu 
if ))•' kii>-w unMliIng mi>r>- ^iboni tlic //''' Srfmr Erraznris 
r.-i.li.-d. -.v..' ' "■'.'./ .-.,..t If,, A>-f'.-iat,'/ /Wm dUpatck." 
Tilt' iidmiral said uotliiug « liutcviT iilwut the i 
h<- liail rect;ive<) from the Ocpartment. but simply dlM 
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the case Id the light of the statements appearing in this 
Associated Press dispatch. 

Under such circnmstances it seeniH impossible to contro- 
vert the fact that the information derived from this dispatch 
was, as Sefior Errazuriz explicitly states, the basis and the 
reason for the promise of the return of the Itnta, Fur- 
ihermore, if this were not so, or if Senor Errazuriz had been 
misled by anything said by Admiral Brown in tlie interview 
of May 13, the former would certainly have been produced 
as a witness. 

It was argued in behalf of the claimant that this promise 
of the return of the ship was made under pressure or du- 
ress; that the Charleston was in pursuit with orders to seize 
her ; that demands and threats were made, and, therefore, the 
Provisional Government was forced to viehl. In the first 
place the Provisional Government had no knowledge at that 
time of the orders of the Chitrfeaton to pursue. The in- 
structions sent to Captain Reniey by Secretary Tracy on 
May 8 were secret. They were deciphered by Captain 
Remey late at night, and the ship started to sea on the 9th, 
no one having been informed of the reasons for her sailing. 
It was not until long after May 13 that it became known 
that the Ch<irIeston was cruising in search of the Itatu, 
There is not a word of evidence to show that a single mem- 
ber of the Provisional Government was aware of that fact 
when the letter of Mav 13 was written. Next, Admiral 
Brown emphatically states that neither his interview of May 
13, nor at anv other time, did he make any threats or de- 
mands or even requests with refertjuce to the return of the 
ship. The evidence fails to show from first to last a siuglt^ 
demand or thn*at or evt»n pressure. If such deniaiids or 
threats had been made, certainly Seiior Errazuriz would 
have been produced as a witness on this point also. 

After the interview of May 13, and until the ffnfa was 
placed at the disposition of the Tnited States, there wus no 
further discassion of the matter between Sefior Krrazuriz 
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sod the admiraU, as the latter ''bad agreed to aay do more 
on the subject to the aathorities, but JQst to await ereots.** 
having " perfect confidence that they wonld carry oat their 
promise." 

The claimant bane^ itn argument of duress principally 
upon the instructions issued by the Navy Department to 
the ChariestotK and to the Fniteil Stat#s ships at that time 
in Chilean waters. Neither Admiral Brown nor Admiral 
McCann communicated to the Provisional Government anv 
of these instructions, aiid as they were not published until 
incorporates! in President Harrison's message in Janaary. 
1892, it can hardiv be said that thev could have inflnence^l 
the Junta on Mav 13. 1891. 

It was also argued that duress cxistesl from the very fact 
that it was a case of seventy-eight millions of people against 
three millions of people, and that the Provisional Govern- 
ment was therefore compelleil to give up the ship to the 
United States. On such a theory it would be impofisible for 
a large nation ever to make even a friendly request of a 
smaller nation ; duress would always exist. 

It is urged that certain expressions in Admiral McCauD*s 
letter of June .'» to Sefior Krrazuriz are evidence of pressure, 
but although the argument is doubtful, it must be observetl 
that when that letter was written the It>Ua had alremlv 
actually been placed in the po^4s«*ssion of the I'nited Slate»». 
That this delivery of tht* Itnta on June 4 was in parsoatict) 
of the promise of May l.'j. there can bt* no doul»t, for in hia 
telegram of Junt* .*> to Mr. Hlaint*. S^Mior Krraxuri/. says: 

*' t'otuphjitty iritli //« // irtutt* n pminif^t, saiid steamer, al«>ltg 
with tht' amis and <'r«*w. has Ix^eii placed under charge of 
Admiral McCann. ' 

Ft appears, then, that tht* allegations which, ai'conling i«i 
tilt* prior ('ommission. the claimant must prove before it 
«*an 1m* t^ntitletl to an award, have not U^en sustained. The 
I ''If I wa^ not ** pursued b\ the naval authorities upon Uie 
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high seas into Chilean watern." The direction given to the 
CharleUon to '* seize, if on the high seas/' was revoked by 
cable to Panama on May 21. The S<t)i Fruncixco and the 
Balti7nm*e did not pursue at all. The burden of the proof is 
on the claimant* but on the other hand theaHsum])tion that the 
Itata was ** induced to surrender bv a disphiy of superior 
force and brought back under <luress '' has been wholly dis- 
proves!. There can be no doubt that the Junta, speaking 
through Seiior Errazuriz on Ma}- 13, ** deplore the conduct 
of the Itata, and as an evidence that it is not disposed to 
support or acknowledge an infraction of United States laws," 
voluntarily and unasked promised her return "in order that 
the United States laws interrupted at San Diego may follow 
their course." 

It may be noted that neither the Provisional Government 
nor upon the success of the revolution the Government de 
jure has ever at any time made any reclamation or protest 
of any kind against any action of the United States in the 
matter of the Itatii from beginning to end. 

As soon as the United States marshal at San Diego had 
resumed possession of the Itata, on .Inly 8, a lil>el was filed 
against her in the District C-ourt of the United States for 
the Southern District of California. This libel was based 
upon a municipal law, upou Section 5283 of the Revised 
Statutes of the ['nited States, prescribing the forfeiture of 
"any vessel which is furnished, fitted out, or armed with 
intent that she shall be em]>loyed against any foreign state 
or people with whom the United States are at peace " 

The Junta of Chile, ai< chiumint 'tf ii^thf sfeannihip, ad- 
Mifteif that t/o' vtstfcf ims in iff< a* rrira, but denied that thtj 
ship was " furnished, fitted out, or armed, etc.." tn^a/ZetfrJ in 
thr libH, 

On October I the ship was release* I A/ (he O^'V* mutt nf nf 
Chile (the revolution having been successful, a bond being 
previously given. On N«>vt;n»ber i she arrived at Valpa- 
raiso, and on November 10 she was placed by the (Jovern- 
ment in the hands of tlu* company. 



On March 3, 1892, the DiHirict Court reudereil itt» deciK- 
ion. It held that the evidence in the case did not eonsti- 
inie a furnishing, fitting out or arming, etc., under the pro- 
visions of Section 5283. upon which the libei was based, and 
that therefore a decree of forfeiture based U|>on said statute 
could not be justified. 

Upon appeal to the Circuit (*ourt of Appeals the court 
affirmed the decision of the District Court u|M>n the sanit* 
grounds. In rendering his opinion the judge stated as fol- 
lows : 

** Forfeiture of the vessel under Section 52815, K. S. C S., 
cannot be decrees! unless the Government has establish(*d 
by proof the existence of all the facts as to acts and intents 
essential to bring the rnsv within the purview of the stat- 
ute.'' 

** Section 5283, Uev. St.. does not make the fitting out antl 
arming of a vessel at a port of the Tuited States unlawful un- 
less it be coupleil with s|>ecified intents or purposes, t»ne of 
which is that the vessel, after being so fitteil out and armed. 
* shall be employeil * * * to cruise or commit hostili- 
ties against the subjects, citizens or pniperty, of a foreign 
prince, state, colony, district or people. The libel of in- 
formation in this case charges that certain |>ersoDS did un- 
lawfully fit out and arm the Ilafa with intent tiiat she sbouhl 
be employeil to cruis«« an«] commit h<mtilities against th«* 
Republic of Chile.' 

'^ I think that the ileriMon of this court affirming tht* 
judgment of dismissal, rendered by the District Court, ought 
to be placet] upon the ground that the vessel was not in- 
tendfMl for service against the Uepublir of Chile.'* i\\ S. r. 

The /fa/si, r,i\ FimI Uep. r)is. :>iii. 

Th«* Suprenu* I'ourt of tli*- Inited States hai» held (the 
r/ir.e Frien./^, U\l\ V, S. T)! . that nhilf this act i5283 R. S, 
r. S.' ih 'MisualU cHllt*d. bv wav of convenience. The Neu- 
tralit> .Vet, tliih <ioe> not o|M'nite as a restriction." 

The //'//// violated otiivi pro\iHions of law by leaving Han 
Diegt) ill tli«* manner diNoloned h\ th<* evideuee, and coqIiI 
Iia\#* berii lil»*'|*M) t»|j other urotmiN. 
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Fui'tlieriuoro, tlie Circuit Couil of Appi'aU iu llir /;.i/.^ 
ciwe found that there was pmbahlt vtmnf for the aotioii 
against the vessel. Both judges who tiled opinious iu that 
ease find probal>le cause in the following language : 

Hawley, .1., J). 517 : ** It is true that in this cast* there 
were eriuinatiug circumstances sutiicient to arouse suspi- 
cion as to a hostile intent on the }>art of the ItUa^ 

Hauford, .1., p. 518 : " \ consider the seizure of tiie Itni^i 
upon the charges set forth in the libel of information iu this 
case to have* been justifiable. The circunistances connected 
with her (doming to the port of San Diego and clandestin<' 
departure therefrom were liot onlv sufficient to create sus- 
picion, but gave the appearance of an unlawful purpose to 
i>e accomplished by the use of said vessel from which there 
might be resulting complications between our (lovernment 
and the Republic of Chile. The duty of preventing insur- 
gents and belligerents from using tht» seaports of this country 
as places for the fitting out of armed vesstjls to be employed 
in acts of hostility towards other countries requires the 
national authorities to act with promptness and vigor when- 
ever actions or movements of persons or vessels afford rea- 
.sonable grounds for supposing that a violation of the utui- 
trality laws of the Tnited States is about to be attempt etl, 
and the authorities are justititMl in acting upon appearances." 

Scnor Anil>a1 Cruz, the Honorable Agent for Chile, in his 
brief in the »*ase of Kobinson /'. The Republic of (^hile iNo. 
\\\\s, which Wiis dismissed l>v this Conimission unanimonslv, 
stat«»s in his brief as fnjlows : 

*• It is. therefore, a wt*ll-re»*ogni/ed principle that a govern - 
miMil eummits a st-rious breach of international law by allow- 
ing its tt'nitur\ t<» bt- used as a |)lace from which hostih' 
opi-ratiini-. auainst a friemlly State :ir«' instituted, an.l that 
it tlMTi f..r.' bccnini's til*' duty of a government to prevent 
sm-li n^i mI its tfrritorv. Sincr this <lutv is cast upon a 
ronntiv. ihti'inational law must recognize the validity of 
prn|Mi rinaM"* b\ which tlif «luty is performed, and it is now 
stttlr-l tiiat l|j<- means of pt?rformarice are proper when per- 
•*• •!.«-. .tj/;niist w)H>m there are rea!^>uable grounds of snspi- 
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eiou, are proceeded aguiuHt iu ucoonlHUce witb maoicipal 
law ; if the reHuItH of hucIi proceeding show that the anapi- 
cioDK were iiufounded in jfact, nevertheleaa no wroDg baa 
been done. The ilecision of the former Commiasiou recog- 
nized and applied this rule in the caae of Trumball v. Foiled 
States/' 

In the case of Kicardo L. Tniinbnli v. The United States, 
the prior (.'ommiRHiou unaniniouHly diHrniased the case, and, 
anion^ other reasons, i^ave the following : 

'* We have lx>en nnable to tind any preceileDt for this 
claim. If it is a valid claim, then it would seem to follow 
that every person charge<l with an ofTeuce against the laws 
and acquitte<l may sue the State and recover damages. 
Every government that institutes a criminal proceeding for 
the enforcement of its laws would do so at its peril. No 
government could lon^ exist if such a doctrine should be 
recognizetl as sound. The mere statement of the propo- 
sition is sufficient to demonstrate its uusounduess. If this 
were a suit against a private individual for malicious arrest 
and piosecution, it would l>e necessary, in order to main- 
tain the suit, to aver and prove malice and want of probable 
cause. It is not charged in the memorial that the Attoroey- 
Oeneral was actuatetl by malice in onlering the arrest or 
that there was want of probable cause. 

*' It is fair to presume that in the performance of an ofli- 
cial duty he wtis govern«'d by the facts and circumstances aa 
they appeared to him. *.\ public officer is not liable to an 
action if he falls into error in a case where the act to be 
done is not merelv a ministerial one. but is one in relation 
to which it is his duty to exercise judgment and discretion, 
even alth(»ugh an individual ma\ suffer by hia mistake/ 
3 Howard, S7 ; Kendall '•. Stokes. 

*' But this is not a rlaim against the .\ t tor ney •General ; 
it is a rlaim aj^ainst the Tnited States; <i /rWmri malice and 
want of probable (\'iuh4« Iu the arrest and prosecution eom- 
plained of hliouM bf made to appear. Was there want of 
probabh' raiise ? Probable cause is the existence ot 80eh 
facts and cinnimittauces as would excite the belief in a«rMl- 
souable mind, acting tin the facts within the knowledge of 
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tbe pi'oseciiior, thai ILo per»oii cLargeil wus guilty of 
the offeuce. Were uot the facts aud circumstances dis- 
closed io the memorial calculated to excite the belief, or at 
least to warraut the suspicion, that the claimant was en- 
^a^ed in violating the neutrality laws of the United States?" 
United States and Chilean Clainis Commission, p]>. 
76, 77. 

Mr. Kgan, writing to Mr. Ulaine on September 17, 1891 
(''Message of the President, etc.," p. 74), three weeks after 
tlie end of the revolution, and when the Congressional Party 
was quietly in power, said : 

'* Tlie more reasonable men of the party in power • ♦ * 
admit that a mistake was made on the part of some of those 
who on their behalf were responsible for the transaction (the 
flight of the Itatit at San Diego), and that the [Tnited States 
(*onld not consistently have taken any other course than the 
one she adopted. Mr. Isidoro Krrazuriz, when acting as 
Minister of Foreign Kelations two weeks ago, so stated to 
me without reservation." 

it is undoubted that no higher duty rests upon a nation in 
time of ext«»rior wars or revolutions than that of (»nfon*iug 
neutrality and of forbidding its territory to insurgents as a 
ba.se of operations. I'nder sui'h i-ireumstances a nation act- 
ing in th<i interest nf :i frii'ndly nation i> certainly justified 
by probable caiisr ;il(>ni\ If tht^ Attornev-(Teneral of tht» 
Tnited Stat«'s bcli«v<Ml tliat the /////// was about to commit 
an int«'i'natit»Mal wi-onir, lie was not only iustitied in detain- 
ing t]i«' ^liip. ImU it was his plain duty to do so until the au- 
thoiiti*** «-oiiM fully invt»stigate tin* ea.se. 

" L«- <lioit Ihti rnational n'oblige pas seuleuient les Ktats a 
fUipeeliri ijui- liuis sujets ne portent atteinti* a la <*onside- 
ratioM it :iii\ int/'iets des peuples et des gouvernenients amis; 
il l«-m impMsr t-iM-ore !«• devoir .strict <le s'opposer sur leur 
lenit'»ii<- • i^mi enniplot, a toute machination ou conibinai- 
»»<»n <jn>!e«»?n|Ue de nature a troubler la securite des pays 
aNi«- h-^iprrN lis entretiennent des r«'lations de paix. d'anii- 
tii' it «i<' Imiuih' harmonic." 
Cih... Vol. TIF. p. 150. 
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When the /^/^/ eutered th»* watem of the Dutted SUilas 
the Uoveruiueiit wa}4 on terms of amity with the (loTerD. 
ment of Chile. The detention of the fthip ap{H»arfi to have 
l)eeu baaed upon an honeat i-ffort on the part of the Uuited 
Statea to perform a dnty enjoiue<l upon it by the laws of 
natiouH— fi friendly art wliich Chile did not proteat againat 
or eritieiHe, and a kind of act which it would certainly uot 
proteat aguiuHt or criticise to-day. 

The point ur^^ed at considerable length by the Special 
CounHel of the Unite4l States in regard to the right, under 
international law, of the United States, undt^r the peculiar 
circumstances of this case, to pursue upon the high aeaa and 
seize the //#//// in the territorial watera of Chile, need not lie 
diacuaaetl, in view of the above concluatons wherein itappeani 
that the lt*ita was uot *' pursued upon the high seas into 
Chilean wiiters and there seized." 



II. 

Owing to the conclusions arrived at under the foregoiDg 
head (and owing to what will be stated hereinafter) it be- 
eomea also unnecessary to enter into the question of the 
amount of damages actually sustained by the claimant. It 
may be obaerved, however, that many of the items claimed 
are uot supported by the evidence. As an instance, a single 
item may l>e taken, that of 

'* Coal cousumeil on two voyages: 160 days at the rate of 
30 tons, dailv. making 4«S00 tons at 55 shillings per too, 
£11,558 s;* 

.Vs }4tate<i in tlit* case of the South American Steamship 
(*om{»any apiin^^t th»* tisr. in th«* Supreme^ Court of Chile, 
Sept»-mb#T L ISO*;. 

*' by th»* condition ^«tiplllHted in the eighth subdiTlsiOD of 
Article *i of the last meutioned law daw of FebroArr 1« 1888), 
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it was established that the Uoverumeut was obliged to pay 
to the company, whomever it should make use of its vessels, 
a monthly charter equal to 19 shillings for each ton of net 
cargo, the company bearing all the expenses of the crew and 
equipment, excepting the co<tl, which was to he paid for by 
the Stater 

The Provisional Government was certainly making use of 
the Ftata when it was sent to San Diego to obtain the arms. 
It is clear that the Provisional Government (and afterwards 
the Government) had exclusive possession, management, and 
control of her. The president and the secretary of the com- 
pany filed affidavits at Valparaiso to the e£fect that the 
vessel, forcibly seized by the insurgents, was at San Diego 
without their knowledge and consent. That the claimant 
furnished I the coal for the first voyage to San Diego and 
return is wholly unproved. It seems clear, not only from 
the law of February 1, 1888, cited above, but also from the 
facts, that the coal was provided by the Provisional Gov- 
ernment. On the way to San Diego the Itata furnished 
large ciuantities to the man-of-war Esmeralda^ so that the 
former was forced to enter San Diego, contrary to the in- 
structions of Trumbull, to obtain more. At that time she 
was in roinnuind of Captjiin Silvji of the Ka^neralda, On 
the second trip from Iquique to San Diego, it is conclusively 
provetl that the coal was furnished by the Provi.sional Gov- 
ernment. In thi' ii'tter of Admiral MeCann to Mr. Tracy, 
elated hiuitiuf. June 1^5, 1S*U (the day the Ituta left Iquique), 
the forni»*r says : 'The authorities here had the ship coaled 
an<l |»rovisioii«Ml, rtc., for sea." When, on July 8th, the 
libfl was til«Ml against the ship, the Junta of (?hile, as claim- 
ant of sai.l -^ti'anisijip. admitted that the vessel was in its 
st'ivic*- : aihl 4»ii October 1, when the ship was released, it 
\\a> rrjt aM'.l ii» the (lovemment of Chile, the bond being 
also «?iv.'ii l>\ that (ioverninent. 

I'lidt r sucii lircunistances, and in the entire absence of 
j.i.H.f ..]> tlif part of the cinimant thnt the company fur- 
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lUHbed tilt* coal :in HlUj^eil, this item luiiiit (all to iUv 

The above* item is simply taken an an instance. Tliv 
others need not Im» i'on»iilere<1. 



III. 

The fourth para^mph of the claimant^M memorial is as 
followH : 

*' That no transfer has l>een made of this claim nor aur 
part thereof ; nor has your memorialtat received auj money 
or other equivalent or indemnity in satisfaction or part satis- 
faction therefor, and said claim has never been presented to 
any of the courts of Chile or of the United Btaies.*' 

* 

The above allegations are not based upon fact. Reeords 
of judicial proceedings in Chile i filed as evidence by the 
United States) show conclusively that in 1896 the South 
American Steamship Company brought suit against the 
Government of Chile to recover damages upon the identical 
claims that are here set up against the United States; that 
the company recovered judgments for the same against the 
Uovernment of Chile, and tliat these judgments have been 
paid to the company by the Government of Chile. 

The records show that the South American SieMuahip 
C'Ompauy, ** in a suit against the fisc/* made claim for the 
entire balance due for the services of all the sleaaiers be- 
longing to the company which the Provisional Govemmeot 
or the (toverniueut made use of, except of the /to/a, and for 
repuitN paid for upon all the steamers, including the /Mia. 
The unpaid bahincc constituting the claim — 

" Ii)cludt*s th(* M»rvicc^ renderecl to the two Govemmeota 
*ie f'ictn at that time in the country, and includes the char- 
ter, repairs, demurrage, equipment, coal, and other milior 
expenses of the vessel used by both/' 



It is further stated : 

" That iu these amounts is not included the sum corre- 
spoudiug to the Herviees rendered bv the steamer Itatu ; 
that an action will be brou<j;ht against the State subsidiarily 
only iu case the claim brought by the company before the 
Govenimeut of the United States of North America is not 
favorably decided." 

In the reply it is stated *'that the tisc does not reeogni/e 
the right of the company to demand payment for the ser- 
vices of the steamers which were under the direction of the 
dictatorship." 

The evidence in the cause was taken and at the proper timt^ 
the parties were cited for judgment. 

After the following ** considerations" judgment was t»n- 
tered : 

*' l^msidering tiiat the contracts entered into between tht^ 
the Government of Chile and the })laintift' company wen* 
executed l>v thi' formtM' on behalf and for the benefit of th«* 
State or the botly of persons composing the same. 

** Considering that by tlu* civil contest of the year ISDl the 
unity of the countrv \v:is divided into two political bodi«'s 
which govern<*d themst-Ues s«*j»arately, each of them exer- 
cising all tlir ;iuthniit\ of juihlic power in the respective 
region «>f icnitnrN uhieli it had control of. 

'' Con^idi'iiiiL! tiiat a i><>litir;il body for whose benefit and 
interest the runtiact was «'iitere<l into being thus divided, it 
was not )M>s^^i^il• at tliat time to decide which of these groups 
constitiui-d tlic ir^al g<iv( rnni(*nt : to which is added tht* fact 
that it \\a> lint |M>>sil>le tt» refuse the demands of either until 

the C4»Mli'st \\a> drcid»'d. 

•■ ( oiif-i.hiiiej tliat in view of thests facts it is not licit for 
the viiti>rit»u> "ftivfinnient to ignore or evade the liability of 
tlif di'fi'ali'il LioVfinnient. 

liii'!! l"t>i«'. ''ii |)«Member iM, 18*J7, juilgnient in the preni- 
>• *» \va> liJiideritl as follow.-* : 

("ivii ihcisiuii of the Supreme Court No. 41.'»l. 



" South AiiidiciiiJ Sleaiu8hi|) Coiupaiiv with the tii>c for 
the recovery *»f mouey (pesoH). 

'* Sautiiij^o, December 18. 181*7. InaHiuuch as the parties 
agree that the tindisputecl Hum to l>e cleli%'ered to the South 
American Steamnhip Company \h that mentioned by the 
Director of the Treasury at fi)lio 328 et ^cy., and the repre- 
sentative.s of the company in their concluKiou at folio 331. 

'* In acconlance with the proviHious of Article 1592 of 
the Civil Code, it is dechired that the amount to l>e paid at 
once to the South .Vmerican Steamship Company is that of 
forty thousand eight huutlred and four pounds sterling, nine 
shillings two pence, and that of seven thousand one hun- 
dred and eighteen pesos and eighty-five cents • plata fuerte/ 
from which sums there shall Ih» deducted the amount of fortv- 
eight thousand eight hundred and ten pesos current money, 
which stands to the credit of the fisc." 

This judgment wiis contirmed on June 24, 1898, and, in 
the confirmation, a provision requires : 

** that upon the final execution of this judgment the aiauuutf^ 
which may result in the licpiidatiou of the /A///i aball l>e 
determined." 

From this decision an ap|>eal was taken, and this appeal, 
on August 18, 1898, was overruled, and the judgment of 
June *24, alM)ve referred to, confirmed. 

The official record igiven in full in the evidences therefore 
shows that by a regular suit in court in which both parties 
appeareil, to which voluminous pleadings were filed, and 
which passed through various phases of pleadings, prelimi- 
nary judgments, appeals, and final judgments, the company 
at last recovtTed a judgment against the Uovernmeut of Cbite 
for the services of all th*- steamers except the Itata, and for 
repair?^ and various oth^r items in c4>nnection with all the 
sleanifP?* inrluding the It'tOt. 

A suit for sprriai liipiidation relating to the services of the 
It'it'i thfh foIlow»Ml. The petition state>% 

"that in the decision which appeaia at folio three biUldrml 
anil sixtv-four. rendered bv vour excellencv on tbe tw#nlir- 
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third day of June of this yeur, ordering the payiueiii to the 
company of the balance of the liquidation which appears at 
folio three hundred and sixty, it was declared in the third 
point that upon the execution of said decision a liquidation 
should be ))roceeded with in order to determine the sums 
resulting in the liquidation of the Itatn. The payment 
ordered in said decision having already beeu mad«», the time 
has come to pass upon the liquidation relating to the steamer 
Itaia in accordance with the decision rendered." 

Ill a decrtie dated Santiago, November 15, IS9H, it is ad- 
judged as follows : 

'* In compliance with the foregoing order which requires 
the liquidation of the special account of the steamer llata, 
which is pending in the suit which the South American 
Steamship (*ompany i)rought against the tisc. tiie result of 
which was that the latter was ordered to t)av bv decisions in 

I » » 

first and second instan<M»s, which ap])(*ar ;it folios 'JtM and 
'Xli\, \ have procee<led to revise it very carefully, arriving at 
the same result as tin* said company, wiiich is as follows : 
"Net balance in favor of th«* <*ompany, CI2,*}*.K),l'J.4.*' 

In a ilecHM' datftl Santiago. Deeembrr Hi, IS'.IS. appear^ 
as follow .^ : 

'• It i^ •helaird tliat tht- tix' nnisl \vx\ tt»the Soutii Amer- 
ican Straiii>^lMp ( 'onipany th<' !iet balancf of twelve thou- 
s:iMi| th!«r hnrnbt'd and nin^'tx -iiiiu* pounds sterling, twelve 
NliillinLjs aii«l lour pmci.*, whi<-li appears in favor of said 
i-<»ni|'.i!i\ ill th«- sj).ri:il Mc<'oiiiit of th»* stf.inii'r ffttf't." 

Ilit ili.ixr jiiiJuini'Mt. ■• niidt-ri'd l>\ thr .Most Kxcellent 
>u|»!« rn» ('■»iMl. \\i> mad*' final on January 7, ISI**.), when 
thi till i! '»r.|»i \\a*» is»-u«'d " Lei it in- rxeruted." 

It 1-^ i-l tine- I "li thf |i:ii't 'f till* iiH'niorialist that the pav- 
111' iiT-. !ii.ili ii\ Th«' < i<i\« I nnif-nt of ( *iiili* to the South Amer- 
; III St. MiM>liij» ('«Mii['aii\ ti«' provi>ional payments; that is 
ii» -.i\. TJii \ iri- Tn 1m' itturni'd to rh«- (iovernment of (,'hile 
!■ r!;. i'«.|)ij..iij\ 111 ,M^i- tiii- ( 'oninii-^^^ion decides in favor of 
1 1.' iiH'hh'r i ili'-t . 
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Thi8 view of the case makes it appear tbat it is a luaiter 
of indifference to the company i which has been paid in full) 
whether ita claim is allowed h(*re or not, and that the real 
party in interest in this case ih actually the Government of 
Chile. 

From all the al>ove cou8ideration^ it resnlta : 

(1) That the damages alleged by the claimant were not 
occasioned " hy any unjustifiable action on the part of the 
United States;" that the Idifa was not ** pursued by the 
naval authorities of the rniteil States upon the high seas 
into Chilean waters, induced to surrender by a display of 
superior force, and brought back under duress;*' 

(2) That the Itata was voluntarily place<l at the dispoai- 
tion of the Uniteil States by the Provisional Government of 
Chile ; 

(3) That there was probable cause for the detention (»f 
the Itatti at San Diego by the authorities of the United 
States, and therefore ''no wrong has been done;** 

(4) That the claimant has brought suit in the courts of 
(/hile against the Governiuent of C*hile to recover damages 
upon the identical riaims that -jltv here set up against the 
(Tnited States ; that the company has re(*overe4l judgments 
thereon, and that these judgments have \h^i\ paid to the 
compan}' by the Gt)vernment of Chile. 

The cjiHc munt therefore 1m* disniiss<*<l. 

J. H. IMODA. 

/*/ir ( 'n//i ffiiMjttun* r tt»r StritstrliUui, 

WM. (;. (JAOK, 

NniK. — Owing to the fact that lh»' alwjvr ca*»e wa* argue«l 
(»nlv a few davs In'fore th«' exi>iratit>n of this (^MumissiOD bv 
limitation, th** abovt* opinion haft been necessarily confined 
to a bare exposition of th*' <Mse . and it is regretteil that it 
has been impossible, owing t«» lack of time, to elabormte 
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more fully the various other poiuts involved, both of law 

and fact, upon which also the above decision is based. 

J. B. PIODA, 

77/ /' ( V>7/* /// ission er ^ tor >^witzerla it » /. 

WM. (i. (JAGE, 

71i*' f\nninii<inoner fni* thv Vmial ^tatti<. 
Attest : 

John F. Hakek, 

Eliodoiu) Infante, 

helivt*red ,luiu' 17, 11)01. 

i A (lisseutin*^ opinion in tliis rast* was prepared by Com- 
missioner Vicuna, but not iu)niph*ted on a<*c*ount of his 
death. ; 



